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ROBESON. RoseEson. 
Appeat from the court of the first district. 


Porter, J., delivered the opinion of the Tie party in 


: : whom the legal 
court. This action was commenced to re- title is vested, 


. has the right to 
cover the amount of three several bills of suc. 


sane Partnership 
exchange, drawn by the house of William cevis cannot be 


oe ° compensated: by 
Greene & Co. of Cincinnati, on the defendants, a demand 


against an indi- 


and accepted by them. vidual member 


f the firm. 
These bills appear to have been for the” ‘Damages on 


° ° the warranty of 
balance due for a steam engine furnished by goods sold, is 


not confined to 
the drawers, to the present defendants; and, the price of 


it being admitted that the plaintiff is a partner When the agent 
exceeds his au- 


in the house of William Greene & Co., the same thority,the prin- 
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East’a District. defence has been made, and received without 
January 1826. ane 
w.~ opposition to the payment of these drafis, ag 
FinPLEY could have been offered against the firm who 


vs. 


BREEDLOVE, grew them. 
Brap¥rorp & 


—fonssox-_ This defence consists mainly in an allega. 
ogee a ‘ tion, that there was a failure of consideration 
i canres for the bills; that the defendants never re. 
ge ceived value for them; that the engine made 
=— by Greene & Co. for the steam-boat Tennessee, 
was warranted by them to be of good work. 
manship, but that the same was defective and 
imperfect, and that the defendants were put to 
great trouble and expense to repair it. 

To this defence against the plaintiff's right 
of recovery, the defendants, in a supplemental 
answer, afterwards added a demand in recon 
vention, grounded on the damages they allege 
they sustained by the defective engine put on 
board the boat by the house of Greene & Co, 

The judgment of the inferior court was in 
favor of the plaintiff, and the defendants 


appealed. 


The record comes up loaded with a mass 
of testimony, taken by the parties in support 
of their respective allegations: before we 
can approach it, several important questions 
of law have to be disposed of. 
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The first presented by the pleadings is, the East’a. Distriet. 


plaintiff’s right to sue, The answer alleges 
that Findley gave no valuable consideration 
for the drafis, and that he is a partner in the 
house of Greene & Co. This point has been 
more than once made in this court, and al- 
ways without success. The person, who on 
the face of the bill has the legal title to re- 
ceive its contents, has the right to sue for 
them. Whether there be, or not, other persons 
who have an equitable interest to the pro- 
ceeds, is a question with which the defendant 
has nothing to do, unless the assignment is 
made to deprive him of a defence which he 
would have had against the person who trans- 
ferred it. In the instance before us, nothing 
of that kind appears, and the appellants have 
had the benefit of every objection which they 
could have made, had the persons from whom 
the original consideration moved, sued them. 
See the cases of Banks vs. Eastin, 3 Martin, N. 
8,291, and Shaw & al. vs. Thompson, ibid, 392. 

The next comes from the plaintiff, and con- 
tests the right of the defendants to plead in 
reconvention, because the agreement for an 
engine under which the claim for damages is 
made, was originally entered into with the de- 
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fendants, and Robertson & Hill of Nashville 
On this head we have been referred tg 
Toullier, vol. 7, in the chapter in which he 
treats of compensation and reconvention, 
This author lays down the general principle, 
that debts which are offered in compensation 
must be personal, and that partnership debts 
cannot be compensated by demands againgt 
an individual member of the firm. This doe. 
trine is recognised by the court as sound, but 


its application against the defendants, in the 


present case, we are unable to admit. Sup- 
posing the parties here, to be all bound i, 
solido ; the defendants, and Robertson & Hill, 
who purchased, and the plaintiffs, who sold; if 
the defendants now before the court, are 
selected as those from whom the whole amountof 
the engine is to be paid, they should certainly 
have the right, in the hypothesis just put, of 
their being responsible in soldo, to offer the 
whole clam which belongs to the firm as a 
defence. This is not pleading private debts 
against a partnership demand, but partner 
ship debts against partnership claims. 

But admitting the responsibility of the 
defendants to be limited to their virile share, 
they have the right to set up the same pro- 
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portion of their interest in the engine in récon- 
vention. Were it otherwise, the plaintiffs, by 
suing them separately, could totally defeat a 
right which it is not denied they might exercise 
collectively. 

This brings us to the most important point 
inthe cause. The plaintiff contends that all 
claims which the defendants had against the 
house of Greene & Co., in consequence of the 
defective engine originally put on board the 


Tennessee steam-boat, were settled finally bg 


the parties in the year 1820. 

This is entirely a question of fact, unless 
the position assumed by one of the plaintiff’s 
counsel be correct; namely, that the war- 
ranty of the makers of the engine only ex- 
tended to replacing those parts which were 
ascertained to be defective. 

The contract for the purchase of the engine, 
contains an engagement on the part of the 
makers, “ That the engine and all the ma- 
chinery, necessarily connected therewith, shall 
be of a good quality; that it shall be executed 
ina complete workman-like manner; that when 
completed and put on board, it shall propel 
aboat as fast as the average of ten of the 
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East’n, District. Swiftest running boats which are running on 
January 1826. ” 

w~~ the western waters. 

Fispiex There is nothing in this warranty that limits 


Breeptove, the responsibility of the sellers to the value 
Rozesox. of the machinery which should prove defeg. 
tive, and the law extends the obligation much 

further. Damages are the loss which a persoy 

has sustained, or the gain which he has missed; 

such is the defivition of the Roman jurists, 

“ quantum mea tnterfuit, id est quantum meh abest, 
quantumque lucrart potui.— Dig. 46, tit. 8, |. 13. In 
practice, this right is restrained to such injury 

or damage, as is the direct and immediate 
consequence of the failure of the contract, 

The writers on the civil law, illustrate thig 


rule by many examples which it is unneces 
sary to notice. We think that where the | 


owner of a boat contracts for an engine, and 
loses the use of her for several months in con: 
sequence of defects in the machinery, that 
the money actually expended, and the loss of 
gain directly resulting from these defects, come 
within the definition just given.— Pothier, Trait 
des Ob. 162, 163, 165, Toullter, Drott Civil Fran- 
gats, Liv. 3, tit. 3, chap. 3, Nos. 286, 287, Domat, 
liv. 3, tit. 5.§ 2, Nos.4& 11, Civil Code 49, 50, 
51, p. 268. 
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Whether there was not a waiver of these 
damages by an acceptance of machinery to 
replace that part which was proved defective, 
js, as we have already stated, the most 
important question in the cause; our opinion 
on it, will be best understood, by stating some- 
what in detail, the evidence by which it: is 
contended, this accord and satisfaction, is 
established. 

The most important testimony in sup 
port of the plaintiff’s pretentions on this 
point, and that on which the judge below 
decided the cause, is contained in the de- 
position of one Anthony Defrées, a clerk. of 
the plaintiff’ This witness states, that Breed- 
love, Bradford §& Robeson, owners of the 


“{ steam-boat Tennessee, sent their engineer 


Grigg, to Cincinnati, for the purpose of adjust- 
ing their claim to damages, for the defective 
engine originally put on board by Greene & 
Co. That deponent saw a letter of instruc- 
tion from the defendants to Grigg, by which 
they authorised him to claim from Greene 
& Co., such articles as he conceived to be 
deficient in the engine, and to receive them 
in full satisfaction of their claim for damages. 


That accordingly all the articles required by 
Vo. Vv. (N. 8.) 15 
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East’n. District. him were furnished, amounting to $1250, and 


January 1826. 
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BREEDLOVE, 

BRaprorp & 
Ropgson. 


that they were delivered and accepted, on the 
express agreement, that the same should be jn 


full satisfaction for all claims against Greene 


& Co. for damages. 

Other witnesses testify, that they heard 
Grigg say he had such a letter as that stated 
by Defrées, and that he had received the arti. 
cles mentioned, in full satisfaction of the de. 
fendants’ claim. 

The testimony has been objected tp, 
because the loss of the letter is not sufficiently 
accounted for, to authorise the introduction 
of parol evidence. 7 

This objection appears to us, cannot be 
supported. The writing never was in the 
possession of the plaintiff; it remained in the 
hands of the defendants’ agent, and diligent 
search appears to have been made for it 
among his papers, since his death. 

There is much more difficulty in the other 
ground taken, that the witness has not stated 
what is true, or that he is mistaken in his re- 
collection of the facts to which he testifies. 
After due and careful examination of the di 
ferent proofs which the record exhibits, we 
feel it impossible to reconcile the witness’ 
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testimony with the written evidence, and that East's. District. 


January 1826. 


evidence too, introduced by the plaintiff G.~— 


himself. 

Giving that testimony, however, credit as far 
as it goes, until met by the written documents, 
and supposing it true that Grigg did go up 
with authority from Breedlove, Bradford & 


Robeson, to select machinery, and, release 


Greene & Co. from all further responsibility 
for damages, it is clear to us that they did not 
conceive him authorised, to make such an 
agreement, and that if they did, they did 
not close. with his proposals, if any such were 
made. This we think manifest from the fol- 
lowing receipt, taken at the time the articles 
were delivered : 

«Received of Wm. Greene & Co., in good 
order, the several articles specified in the 
foregoing bill, for Messrs. Breedlove, Brad- 
ford & Robeson, which I engage to deliver to 
them, the dangers of the river only excepted. 
Provided they have paid, or shall pay, their 
acceptances of William Greene & Co’s. draft 
for $1532, due on or about the 28th of Sep- 


- tember last, and shall pay or give new accep- 


tances at 60 and 90 days, for the amount due 
on two other acceptances of theirs in favor of 


FINDLEY 
v3. 
BREEDLOVE, 
Braprorp & 
Roses** 
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East’n. District. the said William Greene & Co. which haye 
ae been returned from New-Orleans under pro. 


test; a statement of which amount they haye 
been furnished with—provided the articles 


Ropgsox. shall not be received by the above named 


firm, they are to be deposited with Mesgrs, 
Thomas F. Townsley & Co. at New-Orleans, 
[Signed,] E. Grices.” 

Now so far from this receipt supporting the 
statement of the witness, that these articles 
were delivered to Grigg, as agent for Breed. 
love, Bradford §& Robeson, and received by 
him in full satisfaction of their claim against 
Greene & Co., the very reverse is established 
by it. It shows that these articles were not 
received as the property of Breedlove, Brad 
ford §& Robeson, but as that of Greene & Co, 
The person receiving, engages not to deliver 
them, unless the former accede to certain 
conditions ; and he promises to hand them 
over to another house in case these conditions 
are not complied with. It is clear then that 


neither Greene & Co. nor Grigg, considered — 


any thing settled by the delivery of these ar- 
ticles. The authority of the latter was either 
not recognised, or if it was, he and Greene & 
Co. could not agree on the terms. The words 
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of the receipt establish, that Grigg was consti- 


tuted by Greene & Co., their agent, tomake wyw 


propositions to the defendants, and that if they 
accept them, he was to deliver the machine- 
ry, if not, he was to hand it over to Thomas F’. 
Townsley & Co. 

That he acted incautiously, or not in good 
faith, in delivering the articles in question, 
without obtaining a compliance of these con- 
ditions, on which he was authorised to deli- 
ver them, there can be no doubt: what effect 
the receipt of them should have on the defen- 
dants’ claim, is the next point to which our at- 
tention must be directed. 

It is one of no difficulty. When the agent 
exceeds his authority, and the party dealing 
with him knows that he does so, the contract 
is void, and the principal can set it aside; but 
he cannot claim, it should be enforced ac- 
cording to the instructions given to his attor- 
ney in fact, for the assent of the other party 
is wanting to the agreement. 

In the present case, there is no proof that 
Grigg ever communicated to the defendants 
the conditions on which he was authorised to 
deliver the machinery. Admitting the pre- 
sumption to be that he did, the bringing this 
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East’n. District. action on the old bills, is sufficient evidence 
a these conditions were not acceded to. 
FINDLEY On the whole, we are satisfied the defen. 


vs. 
oe dants have not in law, lost their right to set 
Roszsox. yp a claim, which appears to us supported by 
the strongest equity. 
The cause must be remanded in order that 


the damages be ascertained. 2 Mar. Dig. 10,’ 


It is therefore, ordered, adjudged and de. 
creed, that the judgment of the district court 
be annulled, avoided and reversed; and itis 
further ordered, adjudged and decreed, that 
the cause be remanded for a new trial, and 
that the appellee pay the costs of the appeal, 


Whattelsey for the plaintiff, JM’Caleb for the 
defendants. 


ea 


MORGAN, ve. FURST & AL. 


Appeat from the court of the first district. 


Ifpropertyat- Marrin,J.delivered the opinion of the court. © 


tached, be re- 


leased on bond, The plaintiff states, that having levied an at-: 


they who give 


the bond cannot tachment, as sheriff, on a quantity of tobacco. 


afterwards 


plead that the stems, the defendants obtained ihe release’ 
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of it, on giving bond to. hold it, or its pro- East’n. District. 
ceeds, subject to the judgment of the court; * we 
that the plaintiff in the attachment had judg- M"s4* 
ment therefor, and the defendants refuse to *°"*? © 4™ 
deliver the tobacco, or proceeds. oe a hn 


The answer denies the plaintiff’s legal or ®7<* 


In whatever 


i i st i way @ man ap- 
equitable interest in the tobacco, and conse- 7 Io ina 


quently his right of action, and avers that the bims!* " '* 


tobacco was the property of Reynolds, and 
before attached, was purchased from him 
by Furst, under an agreement that it 
should be shipped to Hamburg, on the joint 
account of Furst and Reynolds, and that a 
part of it was already on board at the time of 
the attachment ; that the amount of the half 
was $631, of which Furst has paid $306 for 
storage on the whole, at the request of the 
plaintiff in the attachment, who knew all 
this and agreed to the shipment; that by the 
last accounts the tobacco could not be sold at 
Hamburg for costs and charges. 

There was judgment for the plaintiff, and 
the defendants appealed. 


The. statement of facts shows, that the par- 
ties agreed, on the tobacco being attached in 
the suit of Clark vs. Oddie, that on Furst 
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East’n. District. giving bond, in the penalty of $957, to abide 
January 1826. 
~~~ thedecree of the court, the tobacco should 
Mepeed be delivered to him. 

Forst&at. Oddie having failed, aad Clark being ap- 
pointed his syndic, the latter obtained a rule 
on Furst, to show cause why he should 
not be ordered to pay the proceeds of the 
tobacco to him, for the benefit of the masz, 
The rule was, no cause being shown, made 
absolute for the payment of the penalty in the 
bond. 

The property attactied was by the final de. 


cree of the court in the case of Clark a 


the: creditors, the intervening claimant (Rey. 
nolds) under whom the present defendants’ 
claim, having withdrawn his claim. 
Devance, a witness for the defendants, de. 
posed that he is Furst’s clerk, and heard 4 
conversation between Furst and Reynolds; 
in which it was agreed that 180 hhds. tobae- 
co stems should be shipped to Hamburgh for 
their joint account; that after shipping a part of 
the tobacco, the wi:ole was attached by Clark 
as Qddie’s property, and afterwards Clark 
and Furst agreed the shipment should go on 


Oddie, decreed to be sold for the payment of 
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according to the agreement, and Furst should East’s. District. 


give bond for the tobacco at three-fourths of a 
cent per pound, and account for the proceeds 
to whoever should be deemed the owner; and 
accordingly Furst gave his bond for the value 
of the tobacco, rating it as above, and deduct- 
ing the storage. At the time of this agree- 
ment, the tobacco was in Reynolds’ posses- 
sion, and was delivered to Furst to be ship- 
ped, and he was always willing to pay the dif- 
ference between $631 and 300. He has not 
yet received an account of sales from Ham- 
burg, and according to the last letters, the 
tobacco was still on hand. The witness has 
access to. Furst’s correspondence, and knows 
the situation of the tobacco. 

On the cross examination, the witness de- 
clared he was present at a conversation be- 
tween Clark and Furst, the particulars of 
which he does not recollect. He derives his 
knowledge of the agreement he has stated from 
Furst; he recollects the former telling the 
latter not to buy the tobacco, as he, Clark, 
claimed it. This was after the agreement be- 
tween Furst and Reynolds. The half of the 
tobacco at the rate specified, amounted to 
$631, and Furst paid $300 for storage on 
VoL. tv. (1. 8.) 16 


January 1826. 
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the whole, ccording to the agreement be. 
tween Reynolds and Furst, the latter was to 
take one ha!: of the tobacco at three fourths 
of a cent pe* pound, and advanced the value 
of the other half at the like rate, and account. 
ing for the proceeds. 7 
Reynolds, a witness of the plaintiff, depos. 
ed, his agreement with Furst was substan. 
tially as c‘ated by the preceding witness, 
Furst after the shipment, offered to take the 
whole tobacco on his account, paying for the 
second haii at the same rate, as for the first, 


the money remaining in the sheriff’s hands, 


subject tc the decision of the court. The 
witness ceasented to this, and it was accord. 
ingly so done. 


On the cross examination, this witness de. . 


clared he did not know Clark, in the agree. 
ment ma:le with the defendant. The note 
given by witness to Spicer, for the tobacco, 
is still out and unpaid, and the witness has 
not received any thing for the tobacco. 

The counsel for the defendant, urges that 
the bond sued on, is not one given by the de- 
fendant in an attachment case, according to 
the statute. Martin’s Digest—vide attachments. 

That the defendant had acquired an in- 
terest in the property, before the attachment 
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was laid on it; the bond was therefore taken, 
on the understanding of the parties, that he 
should send the property to market, and 
account for the proceeds, as appears from the 
condition. To compel the defendant to pay 
the value, is to force a sale on him. 

There is no proof of notice of the judgment 
to the defendant, neither was he required to 
bring the proceeds of the property into court. 

The plaintiff’s counsel urges, that the ob- 
jection to the form of action, was waived be- 
low by the pleadings, and cannot avail here. 
Duchamp vs. Nicholson, vol. 2. 670. 

That the agreement filed in Clark, and 
Oddie, shows nétice to Furst of the decree, 
and puts him en demeure, if necessary, which 
is not the case, as the plaintiff now demands 
the value or amount of the property, which is 
the exact amount of the penalty, fixed by the 
Court at $1200, but reduced by the agreement 
of the parties, to what Furst’s answer shows 
to be the real debt. Bryan vs. Cox. vol. 3, 575. 

That on the merits the testimuny of the 
first witness is of no weight, for he informs us 
he derives his knowledge from the defendant 
as hearsay ; and Reynolds deposes the latter 
took the property on his own account; it was 
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East's. District. worth £1262, he had paid $306 for storage, 
oe ee and the balance was $956; for which jud. 


Morcan 
vs. 
Furst & an. 


ment is prayed. 

We think the defendant having given hig 
bond to the sheriff, who delivered him the 
property attached, cannot urge that the plain. 
tiff has neither legal nor equitable interest, 
The defendant has given him by his deed, 
legal right, and the delivery of the goods raises 
an equity; in whatever mode a party binds 
himself, he is, by our law, bound. 


The defendant cannot avail himself of any ; 
right or: Reynolds, while he admits the latter 


withdrew his claim; neither can he urge 
property in himself, after having bound him 
self to hold the proceeds to the order of the 
court. . 

The proceedings in the case of Clark w. 


Oddie, clearly show notice of the decree, | 


and a demand on Furst. 

The testimony of Reynolds, establishes 
Furst’s liability for a fixed sum; which he 
bound himself to pay. 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 
be affirmed with costs. 


Strawdridge for the plaintiff, Hoffman for the 
defendants. 
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COPELLE, CURATOR, vs. DALTON. 


Appeat from the court of the parish and 
city of New-Orleans. 


Matuews, J., delivered the opinion of the 
court. This suit is brought by the curator of 
one Whiting’s succession, to recover from the 
defendant, a slave named Bob or Robert, as 
having been the property of the intestate 
at the time of his death. The defence as 
set forth in the answer to the action, is: 
ist. Title in the defendant derived from 
Whiting, through the legal agency of one 
Cleveland; 2d. Title obtained directly from 
the latter as being the true equitable pro- 
prietor of said slave. The plaintiff obtained 
judgment in the court below, from which the 
defendant appealed. 


The whole evidence of the case comes up, 
on the record; from a strict examination of 
which we are clearly of opinion, that the first 
ground of defence, relied on by the defendant, 
entirely fails him. It is manifest that the 
power of the agent had, ceased by the death 
of his constituent, long before the sale 
was made to the appellant, and that this 
occurrence was known to the attorney in fact; 
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Bast'a. District. the > defendant could, therefore obtain no title 


January, 1826. 
Pm ey 
CoPELLE, ~ 

vs. 


DaLTon. 


through him in that capacity, as representip 
Whiting, in whom resided the legal title. 

In support of the equitable claim and right 
of ‘Cleveland, which is alleged to have passed 
to the purchaser by the act of sale executed 
by the former, although made under pretence 
of power derived from the intestate, oral tes. 
tiniony was offered to prove that the price of 
thé slave was paid by Cleveland, and thet 
thé act by which the title was conveyed ty 
Whiting, was a simulation to secure the pro. 
perty of the former, against the claims of ere. 
dijors. This testimony was admitted in the 
parish court, subject to exceptions in rela. 
tio: to competency. ‘The witness who offered 
to prove the fact, appears to be the vendor 
to ‘Whiting; whether he could under any cit 
cuiustances be admitted to invalidate, or give 
an entire different effect to his own authen- 
tic-act, than which that it purports to have, 
according to the writing itself, it is needless, in 
the present case to inquire; as we are of opt 
nion, that testimonial proof could not legally 
be received to prove the pretended simulation 
of the act of sale to Whiting. The testimony 
of this witness must be wholly excluded from 
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ihe case, and being excluded, leaves the de- Eaét’n. District. 


: ‘ January 1826. 
fendant’s claim without support. For the . gw 


ting correctness of this doctrine—see vol. 2, 452. ——— 
hi 1, 13. Da. Ton. 
ight I “ : 

ssed It is therefore ordered, adjudged and de- 

ited | creed, that the judgment of the parish court 


Nee | be affirmed with costs. 


title 


tes. 
eof Ripley § Conrad for the plaintiff, M+Caled 
that | for the defendant. | 
| to — 
Dr: 
LAPORTE vs. LANDRY. 

cre. 
the | Appreat from the court of the second district. 
e : ass 
* Porter, J. delivered the opinion of the A certificate 
red F c ‘ : of protest is not 

court.—This is an action against the  en- good, unless it 
dor i . «States in what 
_ | dorser of a promissory note. The plaintiff post-office the 
Cif 2 4 2 . notice was put. 
; was nonsuited in the inferior court, because A waiver of 
rive F P , 2 the want of no- 
: he failed to give legal evidence of the notice i comet te 
el- inferred. 

of protest. 
ve ; , ; 
a The only evidence which the record exhi- 
10 


bits of notice, is a certificate on the protest 


H: in the following words: “ This 4th day of 
My 


October, I put, myself, at the post-office, a 
ion 


letter notice of the above protest, to Narcisse 
n ‘ " P 
my Landry,” signed “ Carlier Doutremer, jndge 


my and notary public.” The judge a quo, thought 
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East'n. District, this insufficient, and we concur with hip, 


January 1826 


PY 
Laporte, 
vs. 
LAnDRY. - 





" W:thout expressing an opinion on all the 


ob;ections made to it by defendant’s counsel, 
we think that which is drawn from the omig. 
sion, to state in what post-office the notice 
was put, fatal. The statute under which this 
right of establishing the responsibility of en. 
dorsers by the certificate of a notary public ig 
claizned, makes a great change in the rules of 
evidence, and those who claim the benefit of 
it, must take care and bring themselves strict. 
ly within its provisions.—Acts of 1821, 4 
Fougard vs. Tourregard, vol. 3, 464. 

A certificate of notice of protest is not 
good. unless it states in what post-office the 
notice was put. 

A waiver of the want of notice cannot be 
inferred. 

The other testimony in the case, does not 
supply this defect. Doutremer says, that when 
he applied to the defendant, he refused to 
renew the note because he wished to force 
the drawer, Bringier, to pay the same. This, 
in our cpinion, is not sufficient to establish a 


waiver of notice. The abandonment of the 


right, acquired by the want of it, should be 
clearly end unequivocally made out. Chitty 
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gays it must be express, and cannot be inferred. atari 
Chitty. on bills, ed. 1821, 309. 5 vane 375. 


12 bed. 423. Tareas 
LANDRY. 
It is therefore ordered, adjudgéd and de- 


creed, that the judgment of the district court 
be affirmed with costs. 


Morphy for the plaintiff, Conrad for the de- 
fendant. 


—— 


RICHARDSON vs. DEBUYS & LONGER. 
It is in the 


Apreat from the court of the first district. = of the 
ge @ quo,to 


permit a wits 
Porter, J., delivered the opinion of the ness to be sworn 


me fer the parti 
court. The petition states, that the firm of iawoubeubenan 


Debuys & Longer, composed of Gaspard oo ateten 


has opened his 


Depuys, A. Longer & Benoit, is in- case. 


debted to the plaintiff in the sum of $5176, PP nape 


the proceeds of 86 bales of cotton, sold on his hte ein 


‘ i ible 
account, in the months of November, Diasec 


he is in reality 


and March, 1822. not a member 
The defendants severed in their answers. ° 
' Debuys & Longer, pleaded that there was 
no.such firm as that set forth in the plaintiff’s 
petition, and denied that Benoit was a partner 
of ‘it. 
That the facts alleged in the petition, 
Vo1, Iv. (N. 8.) 17 
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Ricwa * a. 


Disets & 
LONGER. - 
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were untrue, and if they should be proved, 
they owed the plaintiff only, the sum of $13) 
95 cents. 

Benoit’s defence consisted in a general 
denial. 

The first points to which our attention has 
been directed, are presented by bills of 
exceptions. | 

On the day the cause stood for trial, the 
19th of April, one of the defendants filed an 
affidavit for a continuance, which stated that 
on the 2st of March, then last past, he had 
forwarded a commission to Woodville, in the 
state of Mississippi, which was not returned, 


The affidavit contained the usual averments, . 
that the testimony expected under this com 


mission, was material, that it was expected 
daily, and that the application was not —_ 
for delay. 

The cause had been at issue three years, 
when this application was made, and under 
all the circumstances, we are unable to say 
the court below acted erroneously, in refusing 
it. No explanation is furnished, why the 
defendants.delayed so long in procuring tes- 
timony, which might have been so easily had 
at an earlier period. 
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» They renewed the application on another 
affidavit, that they could not go safely to trial 


129 


District 
1826. 


without the benefit of the testimony of Benoit, Rictannsor. 


their co-defendant. . Butthe judge most cor- 
rectly refused it; for, even admitting the 
witness was competent, the affidavit neither 
states that due diligence had been used to 
procure his attendance; that the application 
was not made for delay, nor that the defen- 
dants expected: to get his testimony at any 
other time. See the cases of Lafon’s, Ears. 
vs. Gravier & Al. Martin, vol. 1, 245, and 
Allard & Al. vs. Lobau, vol. 3, 295. 

The third and last bill of exceptions, was 
taken to the opinion of the judge, permitting 
the plaintiff to examine a witness after the 
parties had closed their evidence, and the 
defendants’ counsel :-had opened his defence, 
by reading his answer to the jury. The 
_ witness examined, had been summoned, and 
attached at the instance of the defendants, and 
came into court afier the other testimony 
in the cause had been heard. 

We think the judge exercised his discretion 
soundly in admitting the witness. Nogeneral 
tule can be established in regard to matters 
of this kind; much must depend on the par- 
ticular circumstances of the case. 


_ 
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East’n. District. The principal objections which have o¢. 


January 1826. 
Ov’ 
RiIcHARDSON 
v8. 
Desvys & 
LonGcER. 


curred to us, against extending such induh 
gence, is the irregularity and confusion which 


such a practice creates in the conducting of 


causes, and the opportunity it affords to one 
party, to keep back important testimony, 
until the other, supposing the evidence to be 
closed, has sent his witnesses away. The 
first matter must be confided to the judge who 
tries the cause; and the second is not sug. 
gested here, for the witness was one who Wag 
summoned by the defendant, and brought 
into court on his special application. 7 John, 
306, 4 Sergeant & Rawle, 482,4 Binney, 198, 
An application was made for a new trial in 
the inferior court, where, in addition to the 


reproduction of the grounds taken in the bill © 


of exceptions, it was contended there was no: 
proof of the partnership alleged in the peti- 
tion. The jury have found this fact in the 


affirmative, on evidence which is conclusive — 


against Benoit, one of the defendants, but 
which is rather weak against the others, De- 
buys & Longer. The former held himself 
out to the world, as partner, and cannot now 
be permitted to escape from the responsibility 
he incurred by the declaration. Under these 








‘eireul 


the ' 
perso 
not 8 
injure 
partn 
ly ne 
spon: 

On 
the j 
paid 
fenda 

Th 
may 
founc 
ledge 
conte 
paid 
pute 
sum, 
adm 
amo 
to tl 
plai 


this 
The 











OF THE STATE OF LOUISIANA. 131 


gircumstances, we are unwilling to disturb Easts. District. 


° , January 1826. 
the verdict; more particularly as the only Gvw 
persons who camcomplain of the evidence, “™,s7*™ 
not supporting it, are benefitted rather than Dz=°xs © 


injured by the finding. If Benoit was not the 
partner of Debuys, and of Longer, it is sure- 
ly no injury to them, to see him made re- 
sponsible in solido for their debts. | 

On the merits, we entirely coincide with 
the jury; the money paid to Freeman, was 
paid without proper authority, and the de- 
fendants are clearly responsible. 

The plaintiff has prayed that the judgment 
may be amended by adding to the amount 
found by the jury, $131 95 cents, acknow- 
ledged to be due by the answer. And he has 
contended that as the sum of $1020 78 cents 
paid Freeman, was the only matter in dis- 
pute, and as the verdict is for exactly that 
sum, it is evident the jury overlooked the 
admission of the defendants, that the former 
amount was due, independent of the payment 
to the person who represented himself as the 
plaintiff’s agent. 

We are not certain whether the jury took 
this admission into consideration or not. 
They may have believed, that under the 
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East’n. District. Whole circumstances of the case, the plaintiff | gal ir 
January 1326. . 
‘o~ was entitled tono more. We do not, there. | supp: 
enn Gone, feel authorised to give a different sug | was 
Desvys& from that found by them, and the plaintiff hag | the c 


LonGER. 
not asked, that the cause should be remanded, | cion 


It is therefore ordered, adjudged, and de. a 
: wy of the 
creed, that the judgment of the district court 

; ' | the c 

be affirmed with costs. 7 
tried 
Eustis for the plaintiff, Carleton and Locka | whic 
for the defendants. trial, 
was | 
As 
RANDALL, vs. BAYON. ib | dee 


Apreat from the court of the second district, | ™°™ 
3 tion, 
Applications Porter, J., delivered the opinion of the 


for new trial, 


are intrusted to court. The defendant moved for a new trial, It 
the legal discre- é 
tion of thecout on the ground, that during the pendency of | cree 
Dpelow. ° 
the action he was confined on a charge of | bea 
murder, and was only released the day be fart! 
fore trial. The court refused the application, | tiff 


and he appealed. six | 


We are unable to say the judge erred. me 
Applications of this kind are always addressed | °™ 
to the sound legal discretion of the court below. by | 
The grounds assumed by the inferior tribu- 
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tif | gal in refusing this ; that the verdict was well East's. District. 


. ee ae 1826, 
re. | supported by the evidence, and that justice dae 
é, in od 
um | was done, is amply sustained by the nature of a 
AYON. 


ag | the claim, the proof adduced, and the suspi- 
ed, | cion which fairly attaches to a plea in recon- 
yention for matters arising, anterior to the date 
of the obligation sued on. The statement in 
the defendant’s affidavit, that the cause was 
tried ex parte, is contradicted by the record, 
#j | which makes express mention, that on the 
trial, counsel appeared for the defendant, and 
was heard in his behalf. 

As it is however possible, the defendant, un- 
der other circumstances, might have had the 
means of supporting his plea in reconven- 
fion, we shall reserve him his right to do so. 


ie 

|, It is therefore ordered, adjudged and de- 
of | creed, that the judgment of the district court 
of | be anulled, avoided and reversed; and it is 
» | further ordered and decreed, that the plain- 
, | tiffdo recover of the defendant, the sum of 
six hundred and forty four dollars, with inter- 
, | est from judicial demand, and costs in the 
i court below. Those of appeal to be borne 
by the plaintiff. Reserving, however, to the 
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East’o District. defendant, all’his rights on the matters. ang Tl 
January 1826. ° 
~~ things pleaded by him in reconvention. bein 
RANDALL . at the \ 
a Conrad for the plaintiff, Morel for the defen. ; 
_ DAYON. 
dant. assig 
to th 
suit 
DAVIS & AL. vs. TAYLOR, | whic 
' . e 
AppeaL from the court of the parish and gv 
: At 
city of New-Orleans. 
note: 


If Arecoves Marrin,J.delivered the opinion of the court, | his « 


money for the 


use of B, itcan- 1 Wo of the plaintiffs had given their respec. | migh 
ae re tive notes to the defendant, not payableto | mak 
aie order or bearer: he assigned them to Arnold, | were 
who recovered judgments in ;suits brought | suit | 
in the name of Taylor, for the use of Arnold, | real 
The plaintiffs afterwards attached the amount | dant 
of these judgments, and obtained an injunction Pr 
in the present suit. The parish court dig | ed o 
missed the suit and dissolved the injunction, | abse 
on the attorney (appointed by the court for | der 
the defendant) showing that the latter was not, | sugg 
in court, no property of his being attached; | beca 
Arnold having intervened and claimed the | clair 
right attached as his own, the plaintiffs ap- | liabi 
pealed. li 
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Their counsel contends, that the notes not East’n, District. 


being negotiable, any defence proven against on—w 


Je 


1826. 


the payee, is good against the assignee; that P4v# & 41 


assignment vested no rightiin the assignee, as 
tothird persons, till notice to makers; the 
suit was improperly dismissed, on a rule on 
which the merits of the case, could not be 
gone into. 

Arnold’s claim does not now rest on the 
notes; these were merged in the judgment; 
his claim is res judicata. Before judgment, it 
might have perhaps been objected that the 
makers had no notice, ifthe suits themselves 
were not notice, but itis now too late. Ina 
suit by A. for the use of B. the latter is the 
real plaintiff, of whom the court and defen- 
dant are bound to take notice. 

Proceedings in attachment can well be stay- 
ed on a rule to show cause by showing the 
absence of any property of the defendant, un- 
der the control ofthe court. In examining the 
suggestion, the court does not.go into merits, 
because it does not examine either the 
claim of the plaintiff, nor the defendant’s 
liability. 


It is therefore ordered, adjudged and de- 
Vou. 1v. (N .8.) 18 


v8. 
TAYLOR. 
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East's. District. creed, that the judgment of the parish court 


J 1826. : 
ae, be affirmed with costs. 

Davis & aL. | 
— Carleton & Lockett for the plaintiffs, McCale 


& Byrnes for the defendant. 


LITCHWORTH & AL vs. BARTELLS & AL. 


Appzat from the court of the eighth district, | 


A plat of sur- 


vey madeunder Martuews, J., delivered the opinion of the 
the authority of , 


the surveyor court. This is an action of tresspass, relating 
general of the 


former goveru- tg land, in which the respective titles of the 


ment of Loui- 


siana, is legal parties are brought into view; their claims 
evidence in sup- 


port of title t anpear to have been severely contested in 
the land sur- 


os - the court below, if we may judge from the 


file a supple- number of points made and supported pro and 
mental petition, 


which does not eon and the many bills of exceptions which 

change the ori- : 

ginal action. appear on the record, and on which the case 
is principally brought before this court. Of 
these exceptions we deem it necessary to ex- 


amine only two, being clearly of opinion that 


the judge a quo, erred in rejecting the evie 


dence, which gave rise to one of them taken 
by the defendants, who are here appellants. 
The evidence offered is a survey of part of the 
disputed premises, alleged to have been made, 
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by and under the authority of the Spanish East's. District. 
, . ‘i January 1826. 
government, as exercised in the province wv-~w 


of Louisiana. The plat or plan is certified by “@"™Ewor™™ 
Carlos Trudeau, the surveyor general of said p,,reize 
& aL. 


province, as having been executed by one of 
his deputies, Since the change of government, 
and opening of the Jand-office under the au- 
thority of the United States, this plan of sur- 
vey was regularly registered, and a certificate 
obtained from the commissioners in favor of 
the person claiming under it. They have, 
therefore, for and on the part of the United 
States, recognized it as evidence of title, and 
we believe in strict conformity with the act of 
congress, of the 3d March, 1819, cited and 
relied on by both parties to this suit. The 
legal effect which it may have in opposition to 
the plaintiffs’ evidence of title, will be fairly 
considered after its introduction. In relation 
tothe other exception, which we think proper 
now to notice, ¢.e. to the permission given to 
the plaintiff to amend his petition by supple- 
ment ; we are of opinion that the judge be- 
low did not err. It does not appear to us ra- 
dically to change the demand. Actual posses- 
sion when legal and peaceable, is sufficient to 
maintain an action of tresspass. In the pre- 
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East’n. District. sent case, the supplemental petition sets forth | 


January 1826, 


w= the manner of possession and title, under. 
a ies which the plaintiffs hold, this cannot fairly. 


Barvcus DE considered as a change in the substance 


&al of the demand. 


It is therefore, ordered, adjudged and de. 
creed, that the judgment of the district court” 
be avoided, reversed and annulled; and itis _ 


be sent back to the court below for a new 


trial, with instructions to the judge a guoto 


admit in evidence the plat or plan of survey, 3 
offered by the defendants, and that the ap 


pellees pay the costs of this appeal. | 


Ripley & Conrad for the plaintiffs, Hennen for 


the defendants. Ki 


——— 


LE BRETON vs. MORGAN. 


Appear from the court of the parish and 


city of New Orleans. 


Alaw impos- Porter, J. delivered the opinion of the 


ing a tax on a 


particular par- Court. ‘This suit commenced by an application’ 


ish ; the object 


of which, isthe for an injunction to prohibit the defendant, 


payment of a 


debt due by the sheriff of the parish of New-Orleans, from sel- 


e 





ling: @ 
seized 
due to 
As t 
which 
tains, 


grount 


argum 


further ordered and decreed, that the cause _wnittel 


“ ¥¢ 


the ta: 


by the 
hitants 
and in 
act to ¢ 
Franc 
18th M 


certair 
of the 
any au 
to be 

broker 
Macar 


‘the ye: 


being 
investe 





ce 








OF THE STATE OF LOUSIANA. 139 


linga slave of the plaintiffs, which he had East's. Districe 
January 1826. 


| seized for the payment of taxes, alleged tobe vw 


Le Breton 
v8. 
MoreGan, 


due to the state. 

As the petition not only states the facts on 
which this application was made, but con- 
tains, in a condensed form, the strongest 
grounds by which it was supported on the 
argument, we deem it proper to set it out as 








state, is not un- 
constitutional. 

The judiciary 
possess the pow- 
er to declare 
laws contrary to 
the constitution 
void. 


Ma i written. 


«Your petitioner represents, that part of 


the taxes: viz. The additional tax imposed 


by the treasurer of the state, on the inha- 
bitants of the parish of Orleans, by virtue of 
and in compliance with an act, entitled “ An 
act to grant reliefto Lucy B. Holland, widow of 
Francis Holland, deceased,” passed on the 
18th March, 1820, has been imposed on the 


| said parish to procure the reimbursement of 


certain expenses, incurred by the governor 
of the state for certain works, which, without 
any authority to that effect, he had ordered 
to be done, to stop a crevasse which had 


| broken in, on the plantation of Barthelemy 


Macarty, in the said parish, in the spring of 


‘the year, 1816; which work, independant of 


being ordered by a person who was not 
invested by law with any power to that pur- 
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East’n. District. pose, was ill judged, extravagant and tumed 


January 1826. 


PY 


to be of no utility to the parish; that the lay 


Le Breton thus awarding the payment of such expenses, 


vs. 
MorGay. 





to be made by a particular portion of the 
community isan expost facto law, and an in 
croachment upon the rights of another brane} 
of the government: viz. the judiciary whose 
province it was to decide if the individual | 
who had, without any authorization, incurred. 


these expenses was entitled toa reimburse. 


ment of them, and if so, by whom that reim. 
bursement was to be made: that conse. 
quently, the said law is unconstitutional, and 
not obligatory upon the citizens.” 

The counsel for the plaintiff, on the argu. 
ment of the cause, went at some length into 
the question, whether this court had the 
power to pronounce an act of the legislature, 
Were the question doub 
ful, the authorities he read might well be com 


unconstitutional. 


sidered as settling it; but any reference to 


them, to support the position assumed, was. 


unnecessary in this court. It is a subjecton 
which we never had a doubt, nor have none 
We have, already, more 
than once found it our duty, to express out 


convictions on this point. The right, nay, 


at this moment. 
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the necessity of the judiciary exercising this East's. District. 
a January 1826. 

power, is 80 inevitably the consequence of vw 

our living under a government of laws: of 1* BR™tox 

the constitution or form of that government ™°*¢4*- 

being the supreme law of the land, and of 

that constitution containing an express provi- 

sion, that all laws made by the legislature, 

contrary to it, are null and void ; that the mere 


| statement of the premises, carries the mind 


a & 


atonce, to the conclusion; and we feel that 
| itis one of those self evident propositions, 
which requires no aid from argument, and can 
receive none from authority. 3 Mart. 12, 352. 
Vol. 3, 472. 

Conceiving it therefore clear, that an act 


a ? FP ReaEéBE FT FF 


which the constitution declares to be null and 
wid, cannot have force and effect given to it by 
the judiciary, we proceed to examine, 
whether the enactment of which the plaintiff 
complains, be of that nature. 

The prohibition in the constitution, against 
the passage of ex post facto laws, applies ex- 


se $828 83 FF 


dusively to penal, or criminal cases. Such 


is the construction of these words, in the con- 
ore | Mitution of the United States, antecedent to 
our | he formation of the government of Louisiana, 
and we have no reason to doubt they were 
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East’n. District. used, in their then ascertained and technical ny 


gin “ meaning, by the convention of this state, 3 


LE mae Dallas, 386. 


iecmeasi: 
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4 ibid. 14. 
Blackstone’s com. 46. | 

The constitution of this state having afized 
no limits to the exercise of the power of taxa. 
tion by the legislature, itis difficult to sop 
pose even a case, in which the exercise of 
that power could be. considered unconstite. 
tional, or properly become the subject of j je 
dicial interference. The only objections that | 
can be made to acts raising revenue is their 
inexpediency, or injustice, and both these are 


7 Johnson, 488, 4 


exclusively for the consideration of those 


with whom the constitution has deposited this | 


power. We are unable, notwithstanding the 


argument at the bar, to discover any strength | i 


in the position; that in the passage of this 


law, the legislature trenched on, and invaded 


the functions of the judiciary. Had, indeed, 
the legislature declared that according to the 
laws in force, A. B. or C. should pay the indivi 


dual by whom these services were rendered, | 


another question would have been presented 
for our consideration. But this is what they 
They have passed a law it 
the exercise of a power which is exclusively 


have not done. 
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theirs, to raise a revenue out of which he'shall East’n. District. 


bepaid, and -the circumstange of there not 
being. any previous law which would au- 


thorise this payment, can furnish fo ground 


to declare it enconstitutional. If it did, the 


game objection would-apply to every act of 


the general assembly,to raise money for the 
discharge of any just claim on the govern- 


ment. The,legislature had @symach right. to 
| direct that the money. to be,paid this indivi- 


dual, should be raised by a new tax, as «they 
had to order the paymentjout of any monies 
bi epar in the.treasury; and, they had 
the same‘right to order it to be paid by a tax 


on the parish of New-Qeleans, as they. had to 


levy it off the whole state; for there is nothing 


in the constitution which declares that taxa- 
- tion must: be uniform. If the mofives, which 
| induced the legislature to pass laws of this 


kind, were sufficient to render them. unconsti- 
tutional, there is scarcely one of their acts to 
raise money, that would not be void. These 
motives are not always avowed, but we know, 
in point of fact, that taxation is as often re- 
sorted to, to pay those to whom the state is in- 
debted, or whom it may desire to remunerate 
for services rendered, as to create a fund out 


Vou. iv. (1. 8.) 19 


ON 


Le Breton 
vs. 
Moreay. 
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Ben'n, District. of which future obligations are to he disc ‘ 


January 1826 


wr-~w ed. In all these cases it might be said; 
Le Berow the same truth and force avin: ‘the prest ) 


atemudts. 


go to the’judiciary if there be sany law to 
you; and if there‘is" hot, the legislature cap. 
riot come to your relief because in doing 
they decide that the whole, or a part of 


state most pay. * Phe legislature ce 
exercise their judgment, in deciding what are 


shall be levied, by whom‘they shall be pai 
and how they shall be applied, but they to 
not the authority of the judiciary im doin; 
All these powers are’'by thé constitution 
exclusively, and wisely, confided to the te 
presentatives of the people. : 


It is therefore ordered, adjudged and a a 
creed, that the judgment of the parish cout 
be affirmed with costs. 


eee 


Derbigny for the plaintiff, Preston for the ‘. 
fendant. 
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OF THE @PATE OF LOUISIANA. 


Pr ae eed 0) Soy Cpeeieaiaae 
; é NOLAN vs. ROGERS. _ - Fanesary 1826. 
sk Cw 
Nonaw 
-Abreat from thé couttof the fourth district. = 
Roexgrs: 


ay eS * 


“Marnews; ag delivered the Opinion, “of the The receipt 


of an attorney 


court. . This, appeal i istaken from a decision * law for mo- 


ney received on 


of the , -court below, by. whieh an injunction a claim put into 


his hands for 


was made perpetual ‘eigainat. the defendant, —— is 


a binding on his 
CH prohibiting him, from issuing execution on. a client; but he 


i, judgment, obtained j ina previous suit. by him own oven 
ch | against the present plaintiff. 

| The allegation,in the petition, on which the 
4 : injunctiaus was granted and rendered per- 
% | petual, is payment after judgment made to the 
o attorney of the plaintiff in the first suit. 
@: The evidence of the case shows, that the 
attorney did receive in discharge of the judg- 
ment, 207 dollars in his own note, and 100 
ina check on the United States’ Branch Bank 
in New-Orleans. | 

On these facts, two questions of law are 








raised for solution. Ist. Is payment made to 
the attorney at law, after judgment obtained, 
good against the creditor? 2d. If an attorney 
‘| ~ be legally authorised to receive payment for 
his client, ought the receipt of any thing, ex- 
cept money, or such things as are ordinarily 
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Eas’. District. used in the place of it, 4 he Yaliing: on te 


January 1826. 
P\ ey 
Noiay 


“Roezns. 


latter ? ' 
As to the first of these questions, we are . 
opinion that the usage which has unifort 
prevailed amohg attorneys at law, fo col 
money for a certain per ceptage, either 
receiving it for their clients, before suit com. 
menced or after judgment, is toletated by. he 
laws of the state, which prescribe their du tie 
and establish their rights ‘and privileges 
and that their receipts and acq@ittances an 
binding on the persons who may have 
ployed them. But this authority, “thus 
rived from usage and the law, ought ‘not 
be extended beyond the simple receipt 
money, or things, which are ordinarily taken 
in payment ofdebts, such as bank notes ofa 1 
bank in good credit, and checks on similaf 4) 
banks. There is something of impropriety J 
on the part of a debtor who attempts to 
induce an attorney at law to receive for his 
client, in payment, any thing but money,as that 
is the only medium by which payments of 
debts, strictly speaking can be made ; to die 
charge them in any other way must be done 


by a kind of barter, which is not within the | » 
scope of the legal power of licensed attorneys. | 9 














” 
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tent of the court below is erroneous, 86 far 
] ‘gitenjoins the defendant from proceeding to 
levy by execation,*on ‘his fortier judgment, 
tlie 6am of 207 dollars, ‘whiclf his attorney 
received in his own note. 








1 creed, that the judgment of the district court 
f be avoided, reversed and annulled; and it is 
farther ordered and decreed, that Rogers, the 







bé allowed to issue execution on his former 

judgment, so as .to effect payment and satis- 

* { faction thereof, to the amount of two hundred 

~ | and seven dollars; and that the appellee pay 
Ai | the Costs ofthis appeal. 

“ } Preston for the plaintiff, Duncan for the 
: * defendant. 












—_—— 


MONTAMAT AND WIFE, vs. DEBON. 


Martin, J., delivered the opinion of the 
"1 court. The plaintiffs allege, that Cottin, du- 
"| ting his marriage with the present Mrs. Monta- 
se | 


ad 
4 


y 

0 

8 

» 8 

ai Appear from the court of the first district. 
- 

e 

e 


mat, made a donation to her of a house and 


> 








_iWe'are thetefore of opinion, that the judg: m 





Diiitet 


ew 
Notaw 


vs. 
RoGEnrs. 


It is therefore ordered, adjudged and de- 


défendant and appellant in the present suit, . 


Simulation 
may be given in 
evidence, on the 
general issue, if 
not objected to. 

The counter 
letter of a minor 





* 
' 
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Haste. Discs lot, and at -his death, the defendant, 
Ne! = executor and her father, possessed himself, 
Montamar them, as she Believed, to administer theme 


: DS. 
DEnoN. 









her, and has ever since possessed and retaig. 
~, ed them, without right; farther, that besides 
she has an interest in them, as common 












is iietinng. wh when 
it makes a part 
of the res gesta. 








































with 

sta 

tion concludes with @ prayer’ for the po The 
sion and fruits. eh, rece 
The defendant pleaded thé’general issge, | © 7 
and, in an amended answer, title in himself | aco 
under Cottin, senior, and the reduvibility of f | tum 
the donation. Cottin, senior, having died, the a 
defendant cited his heirs in Warranty; they | preg 
pleaded the reducibility of the jonas chil 


simulation, the, want ot its registry, and the { with 


fendant. Ke edt 


There was judgment against the plaintifiy * did 
and they appealed. t , * sl 
The facts of the case are the following: 1% 
Cottin brought in marriage $30,000, s “* 


his wife her rights on the successions of her ha 
parents. Very soon after, he bought the pre, | 
mises for $10,000, in cash, and eighteen months | 
afterwards, he executed a notarial instromea 


















sob 









q 
Fie, | 





a sa amc it ‘ 


ae 


. oe 
sagt 





. ee 


<< 


| 








i. which he declared, that on his convriagts teas. 
rcumstances and the state of his affairs, did aout 
allow him to acknowledge aidowry to her ; 
but now being able to do so, he made: her, in 
the'best possible:form..a donation, inter v1V05, 

absolute and irrevocable of the premises, 
} with warranty, &c. that the; donation was’'to 
- stand. in lieu-of a dowry, with privilege, &c. 
: The act was not recorded in the office of pe 

‘tecorder of mortgages. a By 

. The act being a simulated one, she gave him 
Pibanter title; which he kept, and was re- 
turned to her after his death. 

He instituted the child with which she was 
pregnant, his only heir, and her, in case the 
child proved an abortive one, his only heiress, 
_ with the obligation, in case his father sur- 
‘ vived him, to pay his legitime. He appoint- 
ed the defendant his executor, and died; so 
}) id the child a few hours after his birth. 

She claimed the estate, as heiress to his 
son, and in the inventory the premises were 
pat down as part of the estate; she protested 
against it. 
“Cottin, the father, sued her for his legitime, 
“and after the contestatio ltis, she married 
Montamat. J udgment was given for her, but 
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Fast'n-District. this court reversed it, decleund the chi 


=,” abortive one, and decreed the legitime 4 










Nepreee Cottin. e 
Pics On her second marriage, she constitute 






herself in dowry, the premises and the sl ve 
and.other property in the inventory of thetes. 
tator’s estate. fis oe 
The Mefendent kept possession of, th 









the Ulaicsiffs received the rents till 
were sold, by Cottin, senior,.and him acting 
as executor, although the years of his | 
torship had long before expired. The usual they 
publications were made, and no opposition | On 
was made by the plaintiffs. ye | let 
Cottin being still unpaid, sued the partiesio: 


























the, present suit, alleging the present defen | 2d. 
dant detained the premises, having be ‘| sto.001 
them at the auction for $25,000. Neither hes} conve 
nor the present plaintiff, though duly cited, an “Sd. 


swered; judgment by default was taken, and | 4th 
confirmed, the present defendant was dire¢h: | acon 
ed to file his account. The suit was putap | tk 


end to, by a transaction between Cottia and is nol 
i] the defendant, after a reference, and without | 6th 
any objection of the plaintiffs to the account/} posal 





of the executor, who after payment oft Vc 
. 




















~ 


i reifights in the ~~ 
MostamaT 


8) ou. the-estate, —- eearity w was bit 
- | himitherefors.na% 0 
Bie Be has ever since adiiaie in a 
sanded “tay a 
plaintiffs and apppellants urge in 
legeiconrt that the-heirs of ‘Cottin, senior, 
could not legally be called in warranty. 
ad. If they could, it was done too late, or 
they could make no change in the pleadings. 

On the merits they contend that, 

‘lat. The heirs could not avail themselves 
ofthe want of registry. 

2d. The manifest intention of the donor 
| toconstitute a dowry, does not prevent the - 
conveyance being available as a dowry. 

‘3d. The simulation is not proved. 

‘4th. The wife being a minor could not give 
a contre letter. 
» §th. Her assent to the sale, to the defendant, 
d } isnot proved. 

{} 6th. If proven, it could not sanction the dis- 
J | posal of a dotal estate. ' 
of} Vousv. (n. s.) 20 


















Se 
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East’n: Distriee. © 7th.” ‘The reducibility of the. donati 
se a not be urged, till the-state the: 
a be known, after: itecliquidationy:» 
Day, phe third and fourth ‘propositions h 
tracted our attention firsty because if) 
was a stmulated one;it was ne-act, and 
was no donations SOU Mle 
The objection to the call»of thei 
warranty, if ‘there bewno donation, née 
to be examined. It is true, they alone; 
ed the simulation, but we areof opinion, { 
a simulated act, being no act, the sim ati 
establishing that there is no act, maybe} gpliq 
given in evidence under the general issue, j wi 
especially if the evidence be not objected to; 
perhaps, the objection to the evidence r mf 
authorise a new trial, only, if the party aver. oe: 
ed he was taken by surprise. aE 
The simulation wethink clearly results from. 
the testimony of Gurley and Guillot. They 
were the sons-in-law of the defendant’s wil 
only ; and according to the decision of this 
court, in the case of Bernard & al. vs, Vig- 
naud, a father and son-in-law, do not standin} 
the relation of ascendants and desceniaaa 
The wife’s contre letter, though she be @ 
minor, can bind her as a part of the res gest 
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othe paints meomld notisell, the dotal OF Bein Dienien 


| /aequisition'made doring:marriage. Cot- 
tin brought $30,000 in marriage, a few weeks 
ate he , the: premises. -His wife 
ebring ; the presumption is very 
ot ig at Shetinteniad ‘the money he 
prought-ins “Still-she may have a claim on 
that | the premises as’ partof the gananciales, but 
jon, | ofthis there is no.evidence, for the estate is 
be | gnliquidated. ) 
~ | ‘Tt is therefore ordered, adjudged and de- 
ok creed, that the judgment of the district court 
ay be afirmed with costs. 


: ‘4 | Derbigny for the plaintiffs, Mazureau for the - 
om} defendant. 
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East'a: District.) 6) 00 ip set diet b> aga bie erie + 


January, 1826. * BALFOUR, ys. CHEW, Wivoni if 


Pm 
nee Albritton the court/of thethird di 
Oust: Fae an icons | Senet. 


Parol evidence Porter, J ~Asliatiiediqranolepet 


cannot be re- 


ceived from br - court.— The. proceedings, i 


purchaser 


sheriff's sale, < arisen out of an,erder..of seizure. cand 


show the proper- 


ty was worth obtained by the defendant, € 


less than the 


conveyance ex- four... The latter. appliedfo 7 crip 


presses he was 


to give forit. which was granted; and, oni. hearing, ‘ 


A promise to 


erage ae perpetual. The defendant appealed. . 

"Vales preper- ‘The principdlgroutid onwhich ‘the pr 

. ty sold by ashe- fi wise ° wiih 3 
riff brings more for an injunctiomrested, was'a previous 8 


than th t . ° 
of the previous the plaintiff’s property, under a former 


mortgages, there 
ienenie of seizure and sale. The purchaser at! 


rif's sole, is a Sale, Conceiving his rights to be affected by 


ergata et the matters at issue between the plaintiff a1 


when it is in- 


cumbered, is not @efendant, asked and obtained leave to 


above ‘the in-vene; and the judgment being as unfav 


cumbrances. 


a ' 


But this bid to his pretensions as that of the defendant, he | 


may be mad hee 
for the entire > also appealed. ‘ . 


value, with the 


obligationtopay ‘1 he case comes up on two records, but FA 


the mortgage ; 


or for the value have been argued together in this court, 


above the mort- 


gage, subject to they do not appear to require a separate ¢oi 


the prior incum- 
otha sideration. 


Selling the land 


mortgage, does 





ee 
thet 





GJ 


chas 
Pa 
of th 


filly 
gatio 
whic 


mi 
lis 


as subject to a Lo set out at length the various documents — sevel 


introduced in evidence on the trial below, | 


TI 
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aeoalt ao ‘yather nee — ia 
, of the’cdse.. 
fertietaotihiof oweuaientinanttitylite more 
fifin'injatetion, (Balfour) purchased ofthe _°°=": _ 
is vertraeevOPMMtidefor the Bui MOL Tt cnccer per 
910/800, *payable* in. three “Ynstaliiénts, "and °"'Y “"'* 
give his notes, with’ mortgage, to secure’ the 
‘money: * eas «oe 
7 time the ities tidied band was 
sibject:to a thortgage in favér°of oné Charles 
G: Johnson, who"had'Sold te prémises to the 
person from whom thé’ defendant’ purchased 
jt/eJohnson became a” party to’ the act be- 
| tween plaintiff and defendant; and declared, 
| that on Balfour’s payment to Chew of the pur- 
| ‘chase money, he, Johnson, would release and 
cancel his mortgage. 
Partial payments were made in pursuance 
} ofthis contract, but Balfour being unable to 
| fally comply with it, came under another obli- 
gation to Chew, on the 24th of April, 1823, by 
which he acknowledged to owe $5,116: viz. 
| $1,866 for balance of the first instalment, and _ 
ae | _ $3,240 for the second. For these sums he 
| gave his notes, and an additional mortgage on 
ts | seven negroes. 


w, | These notes were transferred to William G. 
| 
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East'n. District. Johins®n, by blank indorsement, and the a i 
“aoe cation for an orderof seizute and saley: : 


mor 
B trour made by Otiew, for themuse’ of th pal 
Cusw. «4 The “execution ‘whiél? the veloeirr biti itn 
joined, is the second*exééutién issued) on whi 
mortgage. “The proceedings whieh took f 1 
on the first, are the source ofvall:the diffie dete 
ties the cause presents.” Théeplaintiff - bee 
that in conseqdenee’of tht sale, he is ehtith wi 
to a credit 6 age car ean Cor ) 
it is only $3,250. “Me Rea eee , 
This difference of -$6,000n the preten oT 
of the parties; arises from the land being chat 
subject to a mortgage for $6,000, for whit of J 
the defendant Chew, the vendor, was res 1 bale 
sible, he having conveyed with warranty, TI the 
plaintiff asserts, that as his property sold he | 
that amount less than it would have done A 
the mortgage not existed, he is entitled to 1 
it up against any balance that may be io stat 
his vendor. : 
If the facts should be found such as he ba 
alleged, and the legal consequences he de: 7 subj 
duces from the sale, are correct to the extent mou 
relied on, we have no doubt of his right to of © bev 
fer the claim against any other the defendant a 


may have against him; and that the plaintittin 


ei 
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a ecution, has)ag .right.tovproceed tthmake baw’s. District 
neyo No oar which would have been = 


~ petition sets satetltdiintebtensitundiih in 
detail, of .which.a main statement has 


been just givens.» » 
» The’answer.of. gileSlpdlersene 
That taking thesfactsag true, the plaintiff 
~ has not shown apypeguily ; be Pas 
_. That Balfour, at the time-he made the pur- 
ses, was informed of the mortgage in favor 
of Johnson, and that Johnson joined in the 
| bale, and agreed to cancel the mortgage, on 
he -the plaintiff paying the sum of $10,480, which 
he has failed to do; 

And, that the facts alleged are untrue. 

The petition of the interpleader Chinn 

states, 

That he was the purchaser at sheriff’s sale, 
and that the allegations in the petition would 
| subject him to the payment of a large sum of 
t | money above the amount which he conceived 

‘ he was giving for the property ; 

| . That at the time of the sale, William G. 

a , Johnson had obtained by transfer, and was the 














_ lute value of the property, and,was so congj- 





dered by.all parties, and not for.the surplus 
value,.over and,above ne ~— of the » 


Mortgages» © ey 0 ale 


‘That.¢he amount ok the petitioner' band | 


was improperly applied.to the junior mort. 
gage, and:that being givem in error, it should 
be cancelled, or imputed to the first mortgage, 


That the petitioner has-become holder and - | 


owner of all the mortgages, since the filing the 
petition of injunction, and is entitled to re 
ceive their proceeds. 


The first question necessary to be examined, 


is the correctness of the opinion of the 


below, refusing to hear parol testimony that 
the land was worth no more than the sum at 


which the intervener stated he bought it. |. 


If this proof would have shown the priceto 
be different from that which the written eyi: 


| , 


it was unnecessary. No ground has been pre | 


dence establishes, it was illegal ; if the same, 


sa s Macinidibdoltchentiderdadani shes! 
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ented for a departure in this instance from East’n. District. 


F the general rule, except an averment that’ 


b} there was error, or in other words, that the 








parol evidence would prove the transaction 
to be different, from that which it is shown to 
be by the written. Now it is obvious, that if 
the mere allegation, that the facts are differ- 
ent from those which the written documents 
import, be sufficient to authorise the introduc- 
tion of inferior testimony, the rule ceases to 
have any effect; for that allegation could be 


‘| made in every case, and of necessity must be 


made in all, or it would be idle to contradict 
the written proof. But it was to guard against 


ad the danger of admitting such evidence, on 


such allegations, that, we understand, was the 
reason which induced the legislature to pro- 
hibit this species of proof. 

_ It is contended, both by the defendant and 


" interpleader, that the mortgage for $6,000, 
which the plaintiff in injunction insists his land 


was sold subject to, did not exist; that it was 
merged in that given by the latter when he 


sold his land, and consequently he is not én- 


titled to credit for it against the defendant. 
_ The correctness of this position will be 


et _ best ascertained, by a reference to the instru- 


‘ Vox. tv. (N .8.) 21 


January 1826. 
vw 


BaLFour 
vs. 
CHEW. 
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East’n- District. ment by which this merger is said to be prox 


January 1826. 
aad 


BaLFourR 
vs. 
CuEw. 


duced. | 

It is the deed of conveyance by which the 
defendant sold to the plaintiff the land which 
was the consideration of the debt sued on, 
Charles G. Johnson, who then held the mort. 
gage now alleged to be merged, became 4 
party to this act and stipulated, “ that 9 
soon as the said William Balfour shall have 
paid unto.the said Edward R. Chew the said 
purchase money, ($10,480) secured by said 
mortgage, the said Charles G. Johnson will ex. 
onerate and release a mortgage he has upon the | 
said land.” It is conceived unnecessary to 
go into any argument to show, that@ promise 
to release a mortgage so soon as a sum of 
money is paid, is nota release until that money 
is paid. Far from the instrument provinga 
merger of the previous lien, it establishes the 
mortgagee retained it, until the second should 
be discharged. 

The most important question in the case, is 
the effect of the sale by the sheriff. 

The conveyance of that officer, after recit- 
ing the authority under which he acted, and 
describing the premises sold, states: “that hav- 
ing exposed the same at public sale, according 
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Fc toabalance of amortgage given by Samuel 


~ Chew, in favor of CharlesG. Johnson, dated the 


2th November, 1818, for $6,000, as appears by 


- the certificate of the parish judge, dated the 
47th May, 1824, aud annexed to the order of 


seizure, Thomas W. Chinn became the pur- 


_ chaser thereof, for the price and sum of $3,450 


for which he gave bond and security accord- 
ing to law.” In conformity with this deed, is 
the bond of the purchaser who interpleads, 
and it is payable to the seizing creditor. 

In opposition to the apparent legal effect of 
these two instruments, it is contended, that 


potwithstanding the language used in them, 


the sale was for the benefit of the previous 
mortgage, and that the amount of the money 
made should be credited on it. 

This conclusion is obtained from an argu- 
ment which rests on the following postulates: 

“ That a bid at sheriff’s sale is a bid for the 
absolute value of the property, and when it 
is incumbered, is not a bid over and above 


incumbrances. 


That at a sale by execution, of property 


- subject to prior incumbrances, where the bid 


does not amount to the debt due on the prior 
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> law, on a credit of twelve months, and sub- East's : District. 


January 1826. 
SO ay 
BaLFour 

v8. 
CHEW. 
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East’n. District. incumbrance, it is yet an absolute sale, ¢ a 
January 1826, 

wr-~w vests the title in the highest bidder.” it be | 

Baurovn = 'The second of these grounds has been my to pa 

CuEw. ready examined, and considered untenable by will 1 

this court, in the case of De Armas vs. Morgan; | yalue 

the reasons on which we came to the con. | its pa 

clusion there expressed: that there was no | the Tr 

sale unless the property brought more than | rides, 

the sum for which it was previously mort. | makir 

gaged, appears to us, on re-examination, eon | purch 

rect; and we therefore pass to the considera. | shall 

tion of the other and more important ques. | 

tion. Vol. 3, 604. the w 

The proposition contained in ‘the first | that v 


ground we take to be correct: we think the gage : 
























7 









act of 1817, by enacting, that the purchaser | gage, 
shall be personally liable for the amount of } be on 
the previous mortgage, evidently contem --whicl 
plates the whole property should be sold, and. | other 
the inconveniences which would attend the substi 


other interpretation, fortifies the construction | real | 
which is fairly drawn from the expressions | $3,445 
used in the law. But although such, in our | anob 
opinion, is the true meaning of the provisions | gage 
on this subject, a question of infinitely more | $6,00 
importance in the decision of this cause arises, 












bell 
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ee Se ae: SoS 
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® which he would and must make after. 





a) ee es 
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jt be for the entire value, with the obligation 
to pay the previous mortgage out of it? or 
will it be sufficient for the buyer to bid the 
yalue over and above the mortgage, subject to 
its payment? we think either mode will meet 
the requisition of the act. The statute pro- 
vides, “ that the sheriff or othér public officer 
making the sale, shall only receive from the 
purchaser the surplus for which the property 
shall have been sold, over and above the 
amount of the special mortgage.” On bidding 
the whole amount then, no money is paid but 
that which remains after satisfying the mort- 
gage: in bidding the surplus over the mort- 
gage, and with the obligation to discharge it, 


} beonly makes the deduction before the sale, 


Any 


other construction, it appears to us, would be 


substituting words for things. There is no 
teal difference between buying a thing for 
$3,450, to be paid the seizing creditor, with 
an obligation to discharge a previous mort- 
gage for $6,000, or purchasing it for $9,450, 
$6,000 of which is to be retained to discharge 
that mortgage, and the balance to be paid the 


creditor at whose instance the sale is made. 
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7 nd that is, how must this bid be made? must East’s. District. 


January 1826. 
aa A 
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East’n, District. The sum to be paid is the same; the time 
January 1826. 
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w~-~~ payment is the same; the persons to “al 


BaLFour 
vs. 
CuEw. 





do not. 


the money is to be paid the same; and the lay 
in pronouncing on the validity of the contragt 
must be the same, unless it overlooked fact 
in pursuit of verbal distinctions. 

If the facts of this case brought the inter. 
pleader withir the principles just laid dow, 
we are satisfied, after much consideration, jt 
would be our duty to hold him to the bargain, 
no matter how severely it might affect him; 
but on examining the evidence, we find they 
Our opinion, that a bid for the sup. 
plus above the mortgage, with an obligationto 
discharge the incumbrance, is the same thing 
as a bid for the whole amount, deducting the 
mortgage, is based upon the idea, that in the 
first mode the buyer comes under the same 


personal obligation to discharge the mort 


gage, that he would had he bought in the lat 
ter. The evidence, however, furnished by 
the sheriff’s return, and his deed of convey 
ance excludes this idea. 
the property shall be sold subject to the pay 
ment, by the purchaser, of the previous mortgages 
or privileges. The return of the officer states, 


the land was sold subject to the mortgage; the 






The statute says, 
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of feed uses the same expressions, and neither E 
Fmakes mention it was sold subject to the pay- 


ment by the purchaser. This distinction, which 
at first blush appears to partake of the nature 
of those verbal ones we have this moment re- 
probated, will appear, on a close examina- 
tion, to be material, and change entirely the 
nature of the act. If the purchaser became 


personally responsible for the mortgage debt, 


the amount of this engagement would make a 
part of the sum he was to pay for the land, 
and consequently his bid be for the ab- 
solute value. But when the land alone is 
made liable, there is no personal obligation 
on the purchaser beyond that which he pro- 
mises to pay the seizing creditor; hence the 
bid can be viewed in no other light than one 
for the surplus value, and so considered, we 
do not think it such an one as the law sanc- 
tions or permits. 

As the defendant has been deprived by the 
peculiar circumstances attending this case, of 
offering his land to satisfy the second order of 
seizure and sale, we think justice requires, 
the plaintiff should be enjoined from selling 
the negroes, until the defendant can exercise 
the right which the law confers on him, of 
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ast’n. District. 
January 1826. 
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East’n. District. pointing out what portion of his property he _ 
January 1826. £ : ee 
~~ wishes to give up, to satisfy the execution. 
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It is therefore ordered, adjudged and des ’ i 


creed, that the judgment of the district court 
be annulled, avoided and reversed: and it js 
further ordered, adjudged and decreed, that 
the sale and all proceeding which were had on 
the first order of seizure, be set aside and de. 
clared null and void; that the bond of the 
purchaser, T. W. Chinn, be cancelled, and 
all parties be restored to the situation in 
which they were at the time of granting the 
first order of seizure and sale: it is further 
ordered, adjudged and decreed, that the 
second order of seizure and sale, and all 
proceedings under it, be set aside, reserving 
to the mortgagee’s creditor the right to in- 
force his claims according to law; that the 
defendant, Chew, and the interpleader, Chinn, 
pay the costs of the court of the first instance, 
and the appellee those of appeal. 


Ripley & Conrad for the plaintiff, *Voodroff, 
Watts and Lobdell, for defendant. 
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In an alter- 
"a mative obliga- 
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submitted to a jury in st ow, veho 


found a verdict for yg defendant a 
ment being rendere thereon, the plaintiff 
appealed. fy pie wt | Sed is bests 


Two bile of exception"appear ont the* re- 
cord. Ist. To the opinion ofthe judge a quo 
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pn “receive ofthe andney\ dmalteme ty del 
thie obligitfous 78 aHe*diseltirge bf which, he | intere 
has tie ‘choite’ oftineaiiy, either by crediting | debt, 
the rioutt Siyaheraiortgage of theintestate,or | usury. 
réfun the Gufatrix’To force him in | purpo 
this’ suit té-givi it on'the former contract, | tion ¢ 
wouldedéptive hit of™he choice which he | avaric 
has” of right.on the lasty agreement.—See | wury. 
Pothier on Obligations, nos. 244 and.247. Acc 

We think the jadge erred in his charge | tentio 
to the jary, if he meant. to convey to them | money 
the idea that the estimate made by the | may t 
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: | prties to the «contract -af»morigage of, an 


“equality,of aE EOIN nest une 





effects Fol hecioniste. ‘Shilds; sails 


by any estimate, which,might appear in ,can- 
tracts of Jogit of the value .of the eer; 
tices of slaves, or,,hire, of other ¢ proper- 
ty delivered. to the:lender io: ies peer 
interest} and as _wiaeétirity for the he 
debt, the existing. laws ‘on; the” subject, ‘af 
usury, might become wholly: iliefficient forthe 
purposes of their institulionyiviz. the protec- 
tion of the unfortonate, against the-griping 
avarice and unfeeling&elfishness of lenders’on 


usury. 


Accorditig to our laws, all contracts, the in- 
lention of which is to secure to lenders of 
money more than legal interest, or such as 
may be lawfully taken by agreement, are void. 


ee 
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SEM er colar Stans J iat 
aw the) present oes selene of * in on 


Janua 


lowest estimate eile Sp thensaliowe ail 
viges,to be -worth much more than:the hig highe 
interest. tolerated by Jaw, “on ‘Mhe sum 
rowed by the owner., Ibis therefore believet 
that the verdict of the jury is unsupported | | 
dither the law or evidence of the « Aaa | 
peti f the correctness: "of ‘the present | 
ini see the Case of Hema ve. Sprigg, | 
and the suithorities therein cited, Vol. 3; and 
also the; Mueva Recopilacion, lacion; B. 8. tit. 6, law 4, 
In opposition to’ this Aéctrine, asssumed by 
the court, ,the counsel for the defendant con ” . 
tends, that the contract under which his cl | the d 
ent holds the slaye 1 in dispute, is not a mort. 
gage or hypothecation, but a vente d remeré, ot 
sale with the power of redemption. It is seen 
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ic in the invéstigatién of thé’causé, we have Eajen. District. 
jn conformity With the expressions aséd' ini th® GR ve 
hpetrument by thie’ parties, considered it ¢coti® Gruioae 
‘of ‘emortgage'} it ‘is ‘perhaps Yiot suchy © soar, 
i cll dpmadie: boe-pdnutber none’ ‘ofthat 


plédge lattvwirito our laws under 
| , denotiriation® ‘of Gntierésis. * It“is: not a 


one @ redloré; foreno'claube iv the: act att;"seems 
te a transfer of property. 

“Phe plaiieitehaviM-dentanded ‘a jary-to try 
ihercause ; dnebas it is'a-suit’in ‘which dani 

ges are Claimed, this court ‘is of opinion 

thatthe most eorrect*judgment ‘which ‘can be 

given, under-the present circumstances of the 


case, is torremand it for a new rr 


‘| creed, that the judgment of, the district court 
| be avoided, reversed and annulled, and | that 

the cause be sent back to said court. to be 
| tried de novo ; farther the costs of the appeal 
lo be paid by the appellee. 


Hennen for the plaintiff, Ripley & Conrad for 
+ | the defendant. 
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Eaot'e Disegt. salt al ie ots ai 

January, | , : 
eo le  MEMICKEN 6 F AIRY yD 
M‘MickEN 


 - shet at hes a eat wy ‘= | 
Farr. AsPrat from the court f the third district | 


A witnesswho MARTIN, J., delivered ithe opinion of ihe 


Foe duet Be 


testifies against 


his own interest court. The defendant “is Sued or on 20 : le 


is competent. 


plaintiff, to _ support. tnggection offered t 
defendant’s brother, who was o y 
the objection sustained. 


tt d 
The plaintiff and appellant contends the 7 


court erred, because the décisjon of the: st 
could not affect the witness. 

On the success ‘of the plaintiff the defendant 
would have the recourse on the witness, which 


the plaintiff would have, if he failed. He is — 


bound for his Share of the debt, and the event 
of the suit determines only the party to whom 
he is to pay. 

That, if the witness has any interest, it is 
averse to the plaintiff ’*s, who seeks to lessen 
the estates of his antestors, and reduce the 


distributive part he is entitled to. In sucha 


case, this court»has said the witness is to be 
heard. 6 Martin, 256. 1 Johnson, 159. 


tion that he took possession of the. estates ‘of i | ' 
his parents, and is fiable fortheir de ts;'The | 


‘ected to to, nd . : 


ee 
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7 . The greater part-of the plaintiff’s claim is 
_ grounded on an account alleged to have been ~~ 
: acknowledged and signed by the mother of M‘Mroxxn 


| the defendant, and the witness. 


. That, admitting that he has an interest, as 
to certain items, the articles of which he re- 
ceived himself, he could.not have any in 
proving Wiis. mother’s signature at the foot of 


| the account. 


j83 ie nec “ —— 


Although the witfiess be ex¢luded as to the 


7 items of an account in which he is interested, 


bn 38 


be annulled, avoided and reversed, and that 





: he must be heard on the others. 4 Cranch, 62. 


“We have not been favored with any argu- 
ment on the part of the defendant. 

That of the plaintiff appears conclusive. 
The witness, we think, is a good one for the 


plaintiff; for if he have any interest, it is to 


defeat the claim. The judgment, if.it may be 
given in evidence against him, must be so to 
his injury; it cannot protect him, if it be 


favorable to the plaintiff The defendant can- — 


not object to a witness, whose, interest it is 


that the plaintiff should fail. 


It is therefore, ordered, adjudged and We- 
creed, that the judgment of the district court 
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East’n. District. the case be remanded, with direction to the 
January 1826. 


vs. 


Preston for the plaintiff. 
a ee , 
CANFIELD & DIXON vs. \MAHER"& AL.” 


Appeat from the court of the parish ani 
city of New Orleans. 


books not good 


evidence in an court, . This action is brought by the syndies. 


action between 


creditors. of an insolvent’s estate, to recover the value 


A payment 


made onthe eve of merchandise sold by the insolvent. The 


of bankruptcy, 


out of the usual petition does not state whether the sale was 


course of busi- 


ness,is void. made before or after the failure : it concludes 
with a prayer for general relief. : 
The answer contains a general denial, and 
an allegation that the transaction took place 
in the fair course of trade. 
There was judgment for the plaintiffs, for 


the value of the goods. The defendant 


appealed. 


The evidence shows, that the debtor filed 
his petition for the surrender of his property 






ce 


re 


Insolvent’s  PoRTeR, J., delivered the opinion of the 
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) on the 15th of March, and that the goods were East's. District. 





i Je 1826. 
not delivered until the 11th. anuery 
There is a bill of exceptions to the opinion ‘Canrrei \ 


of the judge refusing the defendants permis- yyyon & at. 
sion to’ prove by the insolvent’s books the 
correctness of the transaction. We think the 
judge did not err; this point has been more 
| than once decided in thiscourt. 3 Mar. 707. 


| ibid. 197. 
i There is no legal evidence on record, that 
"| these goods were paid for at the time of de- 


he livery or since; and if they were delivered in 
ics discharge of an antecedent debt, the transac- 
jue | tion was out of the ordinary course of busi- 
he | ness, and cannot affect the rights of other 
ms | creditors. This case is stronger than that of 
les | Ritchie § al. syndics, vs. Sands & al. syndics, 10 
1 Mar. 704. See also 3 Mar. 277, and4 ib. 625. 


. It is therefore ordered, adjudged, and de- 
creed, that the judgment of the parish court 
be affirmed with costs. 

for 

int Hoffman for the plaintiffs, Preston for the 


defendants. 


Vou. iv. (nv. s.) 23 
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East’n. District. 
- January 1826. 


PY a 
WiLiiams 
vs. 
Hooper. 


A record can- 
not be contra- 
dicted by parol. 

















WILLIAMS vs. HOOPER. 
Apreat from the court of the eighth distric, 


Porter, J., delivered the opinion of the 
court. This is an appeal from a decision dig 
solving an injunction, which had been granted 
on an allegation, that execution had issued 
against the plaintiff on a judgment rendered 
at the previous term, though that judgment 
had been set aside, and a new trial granted.’ 


On the trial, the plaintiff offered to prove |’ 


these facts by parol testimony, but the court 
refused to admit it to contradict the record, 
We think the court did not err. ‘The te 
cord was the best evidence of what had oc 
curred in relation.to the cause. The dec. 
sions of courts of justice are among the most 
important evidences of property, and there is 
a great necessity they should be preserved in 
the most authentic form. The object the le 
gislature had in view, in directing them to be 
recorded, was to avoid the danger of trusting 
to the memories of men to prove them. That 
which was attempted here was still more 
dangerous, it was not only to establish, from 
the recollection of witnesses, the judgment of 
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with cases of individual hardship, than violate 
arule, the preservation of which is so impor- 


fant to the best interests of society. 


One of the points made by the appellant is, 
that the court itself should have corrected the 


error and amended the record. It does not 


appear any such application was made below, 
and we therefore find it unnecessary to say 
whether the court could legally do so, at a 


’ term subsequent to.that at which the entry 


was made. 


| It is therefore ordered, adjudged, and de- 
creed that the judgment of the district court 
be affirmed with costs. 


Ripley for the plaintiff. 
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F the court, but to do so in contradiction to East's, District. 


iq : 4 January 1826. 
¥ what was written. It is far better to bear w! 
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East’n. District. 

























eo BOYD & AL. vs. HOWARD. 
Boyp & aL. : 
mm Appeat from the court of the first district, | | ™e” 
Howarp. 0 


Avendor who Martin, J., delivered the opinion of the : 


alleges a sale at 


a specific price, Court. This case being remanded to the dig. | of tl 


may give evi- 


dence of the va- trict court in January, 1825.—Vol. 3, 286, 
all > Williams, a witness of the defendant, depos: | then 
ed, Gale, in November, 1822, bought fromthe, ] jhe 
plaintiffs ninety-six barrels of flour, or there. coun 
abouts, at one dollar and a quarter per bare | Gale 
rel, and after the delivery, a bill against the by a 
schooner Hope, and owners, was sent by the | man 
plaintiffs to the defendants’ store, and sent migh 
back as unintelligible. It was delivered t6 | of th 
the defendant to be forwarded to Petterson, | hand 
(considered by the defendant as the owner | jp tr, 
of the sloop) that he might forward its prop 
amount to the plaintiffs, the defendant eon- ly er 
sidering he undertook it through favor, he | ceive 
undertook to forward the plaintiffs’ bill— | pot t 
Some few days, after the return of the bill, hing 
one of the plaintiffs’ returned to the city, and | Qn 
brought another bill against the schooner | ed, 1 
and owners, and demanded payment from the } Gale, 
defendant. The witness believes both bills } dere: 
were for the same supply. Some harsh con} 
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J ‘rersation ensued, and the plaintiff told the Eautn.Disiie. 
defendant he looked to him only for pay- wuary 1826. 


Boyp & au. 
ment. “ 


On his cross examination, the witness ad- 1ow4®»- 
le | itted he was at the time and is still a partner 
& | of the defendant ; that he knows of Gale’s 
purchase from the plaintiffs by the bill they 
& | then rendered. One of the plaintiffs told him 
¢ { the flour was sold by his firm to Gale, on‘ac- 
®- | count of the sloop; that it was delivered to 
t | Gale and the bill sent to the defendants’ store 
le by a clerk of the plaintiffs, who did not de- 

@ | mand payment therefor, and requested, it 

nt | might be sent to Patterson, and the proceeds ‘ 
to | of the flour came to Howard & Williams’ 

i) | hands, at the rate of one dollar and a quarter 

et | in trade, and have been considered as the 

ts | property of the sloop’s owner, and according- 

ne | ly credited to Patterson, who has since re- 

he | ceived them. He gave no particular receipt, 

— | bot this sum was merged in their general run- 

ll, | ning account. 

1d | +On this examination in chief being resum- 

et | ed, the witness said he was informed by 

he | Gale, the proceeds of the flour had been ten- 

lls} dered to the plantiffs, who refused receiving 

them, as it was out of their line and the wit- 
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January 1826. 


v8. 


price. 


East’a. District, ness could do better with them. He denied \ ; 


an account in which they charged the de. 
fendant with $312 for ninety-six barrels flour, C 
at one dollar and twenty-dve cents per barrel, fend 

There was a verdict and judgment for that 
sum against the defendani, and judgment was 
given accordingly, after an unsuccessful effort 
to set aside the verdict as contrary to evi- 
dence, and he appealed. 


last winter, when we decided that a vendor 
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wali having any interest in the suit. he 

Borp & at. =~ Coquet, a witness of the plaintiffs, depanill | 
Howanp. he was their clerk, and they delivered a quan, | i441 

tity of flour to the defendant, about ninety-six_ 

barrels, thirty or forty barrels were delivered, bes 

by himselfand the rest by one of the plaintiffs, plai 

The flour was then worth three dollars and | go 

fifty cents per barrel. They bad no bes: 


flour to-sell at the time. lt 
He proved the signature of the plaintiff Te ike 
be 


His counsel urges in this court, that the *M 
evidence does not support the allegationsin | cour 
the petition, which state a sale at a fixed | geggj 


defe 


This is nothing but a repetition of the ob had 
jection overruled when the case was here] tiff, 































a a 
4 
. 


| 
BR 





OF THE STATE OF LOUISIANA. 181 


: who alleges a sale at a specific price, may, if East’n. Distriet. 
J 1826, 
he has no proof of the vendee’s assent to the ><) 


d, price, show it is a proper one by evidence of, Boxr & at. 
N- J its being the current, although he hasno count Howare. 
ik, on a quantum valebant; besides in the present 
ed, case, the defendant by the production of the 
fs, plaintiffs’ bill, shows that was the price they 
nd sold at. 
er 
Itis therefore ordered, adjudged and de- 
to creed, that the judgment of the district court 
le. | be affirmed with costs. 
ir, Christy for the plaintiffs, Morse for the de- 
eb | fendant. 
at 
a8 oe 
ort 
¥. DUPAU vs. RICHARDSON. 
Appeat from the court of the first district. 
he Martin, J., delivered the opinion of the 0a amerionse 
in | court. The plaintiff having sued for the pos- junction which 
ed | session of a plantation, which he alleged the the prineipal ac- 
defendant had conveyed to J. Bolton, who manner 
ob | had transferred all their rights to the plain- 
re | tiff} prayed an injunction to prevent the re- 
or | moval of a crop thereon; it was granted, and 








East’. District.on the motion of the defendant, disso 
January, 1826. .- ie 
ww whereupon the plaintiff appealed. 








. CASES IN THE: SUPREME COURT 


The application was made on the allegation, : 
Ricwarvson. that the plaintiffhad no other title to the pre. 


mises than a mortgage. i 
We are of opinion the district court erred 
in listening to the application. It was in facta 


demurrer to the petition, and if the application — 


to dissolve had any ground there ought to 
have been judgment for the defendant. The 
merits of the case cannot regularly be exa. 
mined in this manner; the attempt is the saine 
as that of disproving the debt on a motion to 
set aside the attachment. 

Security must have been given to obtain the 
sequestration, and the proper course was to 
let it stand until the merits of the case were 


regularly acted on, when an appeal would — 


have put anend to the contest. . In the mode 
resorted to, we are called on to express an 
opinion on the merits, and then remand the 
case to be tried; to be brought back and re 
examined again. ‘This is quite irregular. 


It is therefore ordered, adjudged, and de- 
creed that the order to set aside the injune- 
tion be reversed the sequestration restored, 
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® and the case remanded to be proceeded on East's. District. 


January 1826. 


F according tolaw. The defendant and ap- Gv 
pellee paying costs in this court. 


Dupav 
vs. 
RIcHARDSON. 


Pierce and Livermore for the plaintiff; Grymes 
and Mazureau for the defendant. 


——— 


CUCULLU vs. MANZENAL & AL. 
Appeat from the court of the first district. 


Matuews, J., delivered the opinion of the Partnership 
court. This suit is commenced by attach- attached ia 
ment, which seems to have been laid on pro- of the manage 
perty belonging jointly to the defendants and prone 
another person, in other words, on partner- 
ship property. 

The court below dismissed the suit, consi- 
dering that no property of the defendants had 
been seized under the writ, and from this or- 
der of dismissal the plaintiff appealed. 

The garnishee, who was cited in the case, 
and answered interrogatories, states, that he 
had property in his possession, which he ob- 
tained by the authority, and on account, of a 
firm composed of Cuestra Manzenal & Toso, 


Vox. tv. (N. 8.) 24 
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East’n. District. of the Havana, 
January 1826. 


xan 4 


CucuLLv 
vs. 
MANZENAL 
& At. 
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th 


which produced nett on sale | 


the sum of 960 dollars. 


On this fact, a question of law arises, 


whether partnership property be liable to at. 
tachment for the individual and particular 
debts of one or more of the partners? The 
remedy by attachn:ent, is out of the ordinary 
course of judicial proceedings, as it autho. 
rises adjudication égainst defendants, without 
personal citation or: a seizure of their proper. 
ty; which may be «onsidered as a means of 
compelling the appearance in court, of per. 
sons who cannot be reached by ordinary pro- 
cess. The seizure ufany property, however 
small the amount, is sufficient to give cogni- 
zance of the cause, and authorise proceedings 
to final judgment. Our law extends attach 
ments to every species of property, and all 
rights and credits of defendants. Each part. 
ner of a commercial firm, has a right to his 
portion of the partnership property, accord- 
ing to the terms of the association; all are 


possessors of a common property, and every 
one for himself and his co-partners. The 
right and interest which each individual of 
the society has te an undivided share of the 
partnership effects, may be seized and sold 
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Sale, unider execution ; and it may also, iN OUF East’s. District. 


January 1826. 

opiuion, be seized under our attachment law. Aly: 
S€8 ; The situation of property belonging toa Ser" 
> al- | corporation established by law, differs essen- ™M42=841. 


& AL. 
‘lar cially from that of a mere voluntary associa- 


The | tion of men for the purpose of carrying on the 
‘ary | ordinary affairs of life. Their common stock 
tho | isthe property of each and every individual, 
Nout | and not distinctly that of the whole body, 
per. | asin case of a corporation established by 
3 of law. The case in 7 Martin, 31, is clearly 
t- | distinguishable from the present; the former 
m0 | related to the rights of a body corporate. 
ver | This to the property of men who hold it in 
fu | common it is true, but in which each is en- 
ngs | {titled to a certain share, which gives to the 
ch | individual an interest which may be popere- 
al ted from the mass. 

t | ° Weare of opinion that the seizure in the 
his present case, is sufficient to authorise pro- 
'd- | ceedings in the attachment, and consequently, 
we | that the judge a quo erred in dismissing it. 

ry 

he | It is therefore ordered, adjudged and de- 
of | creed, that the judgment of the district court 
ie be reversed, avoided and annulled, that the 
plaintiff’s action be reinstated, and the cause 
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Fast'n. District, Sent back to the court below, to be proceeded 1 


ye ng in according to law. tin! 

CucuLiv { 
v8. 0 

Massxwat = Workmaz for the plaintiff, Pierce for the de. | sin 

fendants. ’ ant 

wit 

™ t 

ed 

BELLIEVRE vs. BIRD. thr 

Appeat from the court of the third district mo 

ee) 


Be ch Porter, J., delivered the opinion of the | Ro 


the holder of a 'y* ° es 
oe on dat on, COUN I'he questions presented for decision | 


the residence of in this cave are, whether there was a legalde. | the 
the maker,or the - 


be responsible. and of payment, from the maker of the notes | de 
on which this suit is brought? and if there 

was, if the defendant, who is indorser, had due | leg 

notice thereof ? cis 

a The court below thought both were esta- | is‘ 
L/ blished, and gave judgment for the plaintiff | to! 
Both notes are dated at Baton Rouge, the | ma 


one payable three years after date, the other | ple 


eee a. 


four. ‘The protests state, that the notary made | ret 
diligent enquiry for the drawer at the different | wt 
public places in the town, in order to demand } fie 
payment, but could not find him or any per- | 14 
son who would pay the same for his honor. 
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ded The evidence shows, that the drawer lived East’n. District. 


de. 








in New-Orleans two years and a half previous 
to the trial, and had continued to reside there 
since; that he is a tax gatherer in the city, 
and had occasionally been in Baton Rouge 
‘within this time, but only on a visit. 

The witness by whom these facts are prov- 
ed stated, that he has been only twice or 
thrice in New-Orleans since the drawer re- 
moved there, and that since his removal he 
run a schooner for some time between Baton 
Rouge, and the capital of the state. 

Another witness proved, that previous to 


_ the maker’s removal to New-Orleans he resi- 


ded with the defendant. 

We are of opinion that the demand was not 
legally made. It is difficult to lay down a pre- 
cise rule on the subject. But in every case it 
is the duty of the holder to use due diligence 
tofind out the maker. In the present case de- 
mand was neither made personally, nor at the 
place of the drawer’s domicil previous to his 
removal, nor at his residence in the place to 
which he had removed. This we are satis- 
fied was not sufficient. See Bailey on Bills, 58; 
14 Johnson, 114; 9 Wheaton, 600; Chitty on 
Bills, [ed. 1821] 335. 


January 1826. 


aa 
BELLIEVRE 
vs. 
Brrp. 
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hens 


(a ee te ae el Ret EN apt peace Tek HN ne AE a AE NERS rth 
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East’n. District. ‘This opinion renders it unnecessary to de. 


— cide the other ground taken by the defendant, 
Beurvee and it is therefore ordered, adjudged, and de} 
Bm. creed that the judgment of the district cou} | 
be annulled, avoided, and reversed, and thal | 

there be judgment for defendant, as in cage, 


nonsuit, with costs in both courts. 


Ripley & Conrad for the plaintiff, Watts ay 
Lobdell for the defendant. 


— 


BLANCHARD &9 AL. vs. TERNANT. 
Apveat from the court of the fourth district, 


Martin, J., delivered the opinion of the 

Suit for land court. The plaintiffs claim a tract of land ia 
may be brought : jt 

at the domeil of the parish of West Baton Rouge, in the pos 


the possessor. 
session of the defendant; she pleaded several 
pleas, and afterwards, with leave, pleaded the 
want of jurisdiction of the court which sat ig 
Pointe Coupée, her residence. 
The plea to the jurisdiction was sustained, 


and the plaintiffs appealed. 


We think the court erred. The defend 
was properly sued in her own parish. Marige 
ny vs. Hunt; Skipwith & al. vs. Gray ; Vol. 3 
651, 655. 
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} [t is'therefore ordered, adjudged, and de- Eas’n: District. 


“ered that the judgment be annulled, avoid- 
¢d, and reversed, the plea to the jurisdiction 
gyerruled, and the case remanded for further 
proceedings, and that the defendant and ap- 
pellee pay costs in this court. 


Hiriart for the plaintiffs; Preston for the de- 
fendant. 


—p—— 


CORPORATION vs. PAULDING. 


Appear from the court of the first district. 


January, 1826. 


DP wy 
BLANCHARD 
& au. 
vs. 
TERNANDT. 


Porter, J., delivered the opinion of the The court wil! 


notorder a man- 


court.. This is an application for a manda- damus when no 


useful purpose 


mus, to the judge of the first district, directing can be attained 


him to set aside an order made by him and : 


proceed to try the cause. 

This order was one, which on a challenge 
to the array, directed the jury to be discharg- 
ed, and the cause to stand continued. 

We are of opinion the mandamus should not 
issue, as no useful purpose could be attained 
by it. The only objection which the judge 


“Made to try the case, was the illegality of the 
‘jury. The only direction therefore which this 


} court could give, in case it differed with him 


j 


y it. 
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East’n. District. in Opinion, would be, notwithstanding thie 
—— jection to the jury, to proceed and try th 
Corroratiox cause. But nothing could be more futile. a 
Faupinc. such an order issuing from this tribunal, § f 
the jury are already discharged, and wee F 
tainly have no means of knowing, and 9 
right to presume, that the same challeng 2 Ww 
be taken to the next jury, nor that if it shoul 
the judge will give the same decision. 


Let the rule be discharged. 


It is ordered that the rule taken in this¢ 8 
on the 25th day of December last, be dig 
charged. ; 

Christy, De Armas, and Moreau Lislet fo th 
plaintiffs; Hennen for the defendant. 


PIGEAU & AL. vs. COMMEAU. 


Appeat from the court of the parish and it 
of New-Orleans. 


a 
Evidencethat Martin, J., delivered the opinion of f 


appointed ig court. The plaintiffs state that being uf 


F ee pl ble to satisfy a judgment, they have obtain 


that Pyar against their late curator, they pray that a 


rade in 1816, he has sold to the defendant, and on whi 





*. 
"491 
before may ree Po B's Diet 


SS aa A 
aint appealed 50 gs, “Piensw & AL, 

f sel urges, the judge’ a quo erred ‘Commas. 
iain record and a witness; to which gpa 
d°to whomi."lie excepted ; and in’ giving sPammelty P* 


rol evidence. 


en that the defendant ip ‘ entitled 


op the regord was properly 
is that « of thé curator’s appoint- - 


pria.roys and the objection was, that the 
shad stated in their petition that he - 
a yon Hin: 1813y/ Even in case of mur- 
f, evidence of its dommissiot ona day dif 
fit from, that ‘aid. in the indietinent, is is re- : 
to support the charge.” 
aT witness objected to, was offered to ex- 
}a latent ambiguity, whether a.certain 
Jot bon a cottela ms was the one which pg: 
i e ji dgment is clearly erroneous in “hot 
ding judgment for a specific sum, against 
e watrantor, and in saving only the remedy 


inst him. i ee ere 
> Vou. iv. (w .8.) 25 
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“January 1826. It is or fered, | iil ‘the. 
~~ 05 far as it regards the ber» 
a annulled, avoided and reversed, ' 
Comenav. original defendant Commeau, on joan 
against him. for six hundred lloras 
in both courts, and that the judgmént ag 


ile origital petendaet be affirmed: with e¢ | 


ear 


en ae Ie atlas EN a ITN a ipl aes i 8 Sa aI RORY Sas te Po sew suit alls 
+ Fe ey Ie ee ee oe Pe ee se Tee 4 
ot eg ae © Le ey ge Oe EEL ee ne = 
1 * “on 
*g 
- % 


fenda 


ApPEaAL Pa * eee of Fthe | first. distri 
The liability. Porter, J., delivered the. opinion of 


of partners on a 


contract .made court. . The facts ‘in thisvease do.not ap 
rtm. ad to be controverted, the only mattep'd ‘ah opt 
. seis pare’ is the legal ‘obligations. which 2 ce phe 
. feed fl i “The plaintiff was agent for't the sti rrr 


ga yi his Fayette, - chi the: defendan 


tion, phestin the owners of this boat, 
defendants, and also for movies paid fo 
expenses of the boat while in this p rt to 
It is insisted the defendant is | 
solido, because the contract by which he b 
came interested in this vessel, was entel 





' 1w governs the obligation of - 
ey with each other, but not With third pet- 

* It cannowore affect the rights’ of those 
contract with them ina different country, 

rtigular stipulations, betwee een. tl 


| pag -emient is in re- 
to tanditn iis thee country, “or the per- 


nce is to'be in another state. A foreign- 
y into Louisiana, "who was twenty- | 


. e ple » could: not escape, from a 


with. c ne of our citizens, by aver- 
accor ding to the laws of ‘the country 
‘Was not a major until he reached’ 


— fe of twenty-five. 


a 
# 


e » think therefore, that the defendant is - 

iy liable for his virile portion of ‘the. monies 

Gutand expended on the steam-boat 
Caroll vs. Waters, 9 Martin, 500. 


Mfition to the appeal bond, it seems to 


é onceded the defendant is liable é tn solide,» 
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East’n. District unless there: 
January 1826.° 


oe ee ae 
mae oe 7 S viticasal of this it is sonal 1 
Gra¥. sented by a‘lgtter of the plaintiff ; to: tl 
fendant, in the following-words:— | ~ 
New- Orleans, sia $e \e 
Mr. J... FeGass, . 2 Pak, 

r— eongequanae of e , 


have to request - 
M’llvaine & Co. mmedia 
your proportion of the whole 
Your early attention to this, is,respectf 


solicited, because” of my. having * dre 
them forthe gross A Py 
(Signed,) Sie 

Payment of this sum. was. 

* and M'livaine & Co. gave a1 | 

* « Mr. Gray’s separate account with Jog 
pian as furnishéd us as one of hem 
of the steam-boat Fayette.” 

There can be no doubt, that or 
siongused in this letter, and the resem | 
tinguish the obligation which the Gesell 
owed in solido. ‘'When:a receipt is given & 

* co-debtor for his part, it is an acknowledg 
—~ ‘ ° 





y.é nd. several- East’n. District. 
, \, January 1826. 
BaLpwin 
v8. 


Pe ier des lla 2 Pf Gas. 
‘Ciel Frangais, vol, 6,hv, 3, tt. 3, cap.: 4, no. 
i Ciel Code 0, art,M11, | : 


Ia anguoge used in a subsequent. letter 


: Y n ‘only be considered 
* ® previous obligation by 
) ie each were only responsible’ for a part, 


) pe 


| “ho > foundation for | 


I s therefore ordered, adjudged and de- 

ed, that the judgment of the district court 
es annulled avoided and reversed, ‘aiid it is 
rthg fered adjudged and. decréed, shat 
! , if do recover of the defendant, the 
sum of Ohe hundred and eighty ‘dollars, sixty 
n it e wit with interest from judicial demand, 


cal 


£ 
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East’n. District. the costs in 
January 1826. 


nw appellant na ioe eal 
ae MCaleb for the plaintiff rnin 


S™4* defendant. we: 


—o—— 


; GRAY vs. BALDWIN. 
from the court of the fir st dis 


An assignment 
sous seing privé 


does not autho- @g ourt. 


tise the assignee 


to take out <n come surety for the 


order of seizure 


and sale. appeal bond, -and 


The surety :, 
who pays forthe amount of the judgment, he 


principal, is not 


entitled to take with subrogation, from the attorney atl 


out execution in 


the name of the the obligee, and issued execution in his. 
Wy which was levied o1 on property. of, of the p 
The court t of the { ret instanc cl i 
defendant ror | l 
on hearing the parties, made 
perpetual. The reason assigned at , re ud; 
for this decision is, that the judicial “gar are 
who pays either voluntarily or by virtue of 
execution against him, acquires no title 10 
the judgment obtained against his) 
so as to sue out execution upon it. i. 
We find it unnecessary to say whether we 
accede to this doctrine in the whole extent) 


U 


7 


* 





¥ 


* 


that in its app i : East’n. District. 
ee Eyer: January, 1826. 
PY. ey 


2 el 


he  petion in whose psi the judgment, had 


ee n rendered. ‘There i is no such right given 

pe Aaa provision of our law, and the 

. bit is inconsistent with those prin- 

7, lefine the privileges aequired by 

» paythe debts of others with whom 

rt itly bound. Again, it would be 

" wee that to be done indirectly, which 
conlénot be done ‘directly. 


, *, 7 
ist hi srefore ordered, adjudged and de- 
ithe judgment of the distriet court 
ye afl with cost. ~ 
© Whittelsey for the plaintiff; M+Caleb for the 
Mefendant. ‘ : 
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East’n. Distrie 
January 18 


MeriaM & AL. 4 
vs. "APPEAL from the eurt of the fourt 
Worsham . = 
& AL. : 
A partner who PORTER 0 ” delivered the, opladed of 


has sold ovt t 
his co-partners court. This is an action bronght by pa 


any debts that. ; 
ie be due to in a stea geal: At : time 0. a 
the firm,” and GY 
who on the trial tract : 
receives a fe- 

_ lease from the Per 


partnership, isa dhe 
competent w ital p 
ness to prove a 

* debt due to it. 


to prove the demand eet “out i in the f 
His testimiony was objected to, and thal c 


having sustained the objection, ’ e ak mn 
was nonsuited. 4. oie a 


® 


The-correctness of the opir 
a quo is-brought before us byl ‘bil 
tions. ee 
The plaintiffs, in order to show he ¢6 
petency of the witness, offered two docum er 
the first.establishes a reléase from Du ne 
Meriam, to the witness, of all clait 1 | 
mands growing out of, or in @& 
whatever connected with the pi shi 
the second is from the witness to his C0 


partners, setting over to them his right, tit 
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of ane nature East’n District. 
a January 1826. 
Onrw, 
- Menriam & at. 
e do Waneuins 
‘see what possible interest hin witnesshad *4™ 


ptheevent of the cause. He 8 not become 


itis Lice dened; adjadzed, aint de- 


od, that the judgment of the district court 
antfulled, avoided and reversed; and it is 
he t ordered, adj judged, and décreed that 
uj emanded to'the district court, 
Tom to the judge not to reject the 

ess wecause he was formerly a partner 
ththe petitioners; and it is further ordered 
ie appellee pay the costs of this appeal. 


if Conrad for the plaintiffs. te 


F rN. s.) 26 
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East’n. District, 
January 1826.: 
Srmmrns, ’ & Ae . 
f. m. ce Preav from the court of the ft 
vs. ; i 
PaRKER. ‘ 
Proof of eman- 
cipation by the Be 
personswhoheld Court. The plaintiff sues for his freedom, in 
and possessed a 
slave, is prima virtue ofa lé 
facie evidence, ht 
it was made by OWNCESS 
the owner. 
Whether an the ste 
act of sale, 7 
which acknow- @ffect 1 
ledges payment, a fe 
is one of.those The defendant I 
acts which the +. oe 
law requires to chased the peti ne 
be made double? 
quere. A sousse- &@ Slave for life, that he. di 
ing privé act fol- 
lowed by execu- the allegations of the plaintiff we were true ora 
tion is not null 
though made but required proof. of them. And’ 
single. 
Aparter can- that he had bought of his vendors'theis eS 
not alienate , & 
real estate be- of warranty against'a certain: a 
longing to the 
firm, but he may from whom they had)-purchas 
sell the right of 
warranty. a . that he might be cited in war tyra 
gainst the ven- 
dor from whom dermned to pay the sum of $1 ,000, the 
the firm pur- Be 
chased. . given Wyer for the slave. bak 
Aliter if the 7S 
partnership be Hewlitt appeared, and answered to 
dissolved, 
The sale of a the original petition, by a penctats dex 
litigious right is 
not null and the allegations therein containe 
void. 
"The vendee’s ther prayed, that one Greene, frol 


oe i Gaaumety had bought, and John H. Holland, what | 


esa ths joined Greene in the sale, should be cited in 
# 


* 


| 


}y 
¥e 
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filed to sustain Beato, District 
anua le 
ey should be\con- ~~ 
. na pay the respondent the sum of S202" 
: ‘with damages, interest, and costs. 
"Holland, thus made a party, pleaded the Foren the per. 
general issue, not only to the demand of the $1. Siena 


sells is evicted. 
but to the allegati 


vs. 
PARKER. 


to a jury in the 
| for the plaintiff, and 
d alue at $600. 

* On this v erdict the court below gave judg- 
in ni Pagainst the defendant, and decreed that 
le should recover of Wyer the sum of $600, 

he ptice paid for the slave; that Wyer re- 
cove Tewlitt the same'sum; and that Hol- 
ild pay Hewlitt $600, with costs of 


Pe From this judgment Holland appealed. 





ne en 
‘ iy 
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East’n. District, The first q presented ‘for our. lec 
January 1826, 
PY sion arises ona 


T— ori the judge « qua, admitting 
Parege, dence the act of emancipation, and, thew 
under which the person granting it, held‘ 
plaintiff. - 
The act ofve 
ive been proved by authentic: 
u Peuing the aiscelone tl of a me 
congress, The clerkof Mercer county certi 
it is a true copy, from the. 
The presiding justice o 
the person who gives 
and that it is in due form , 
fies, under the seal of office, tbat the P sidi 
judge, Maccoun, has been duly com missit 801 e 
and qualified, Act of Pongreayy ht! 
Ingersoll’s Digest, (ed. 1825) 299, 
The proof of the will is contende 
complete, because the snail who .ceé 
fies states, that he is the eldest, not the 
siding justice ofthe court. Admitting this o 
jection to be valid, we are of opiniox ther ere 
is sufficient evidence to support er ¢ 
without it. It is proved, by testifiony 0 
which no objection was made, that the act 
_ emancipation was passed by the persons wh y : ! 
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jat time held and po d the plaintiff East's, District 
‘ ‘ iy : January 1826. 
slave. If this were not sufficient to put Gr~w 
efendant on the proof of a better title, Sm" 
will would not aid it. The same objec- py rxpe. 
might still be made, thatthe person who 
equeathed had no right to the plaintiff, and 
fthat objection were removed, itmight be re- 
‘newed t0 the title of him from wholiiiithe tes- 
{ator acquired, and so on until thespétitioner 
his‘ ancestors were traced to Africa; un+ 
antry wheré the master 
| by prescription. We 
fem 1 rth nonus proband: on 
hie defendants in ction of this*kind, that 
he plaintiff was emané d-by those who 
be » pacesdtate! -If the fact 
emancipation, by the persons mentioned in 


3 


fiom Was doubtful, and we thought the 


wider paa@eproduced any effect in inducing 
fie jury to find it, we should remand the case; 
at believing it could not, we consider it out 
uty to examine the cause on its merits, unless 


le second bill ofexceptions be found of more 
Weight dhan that just examined. Caulker vs. 

tanks, Ol 3, 541. : 
Pit was taken to the introduction of an act, 
| “sous seing privé purporting to be a sale from the 


/ 
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East’n. District. attorney in fact of Wyer, and ‘the objec r a) 
Mit 


January 1826. 
PY 
SIMMINS, 

f.m-c. 
vs. 
PARKER. 





made and overruled was, that it was not 
double, and that no mention was made th 
in the instrument. oo 

The bill of sale acknowledges the receipt 
of the purchase money, it may therefore a e 
well doubted» phether it was one of. ose ¢ 


Synalladttitic contracts are thosé™ 
ee peaeier reci eee? obligate tk the 


the price Fund” ca 
haps, be nid aaa 


ficient if Ae 1 

chaser aloné is interested in preserving 
evidence of his acquisition, and geeu rin 

right of warranty. But waving Weal 

and admitting the act to be such et 

quires to be made double, we have more th Y 
once decided, that this defect did not render i 
null; and, that although made single, it was sti 
good as a commencement of proof init 

On this principle the instrument off re 
properly received here, for the other evidence 

in the cause shows the contract was executed a 
by the delivery of the object sold. Toullier, | tha 
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ve fancats, vol. . 6, -see. I, East’n District. 
Civil Frangais, vol. 8, cap. 6, aes Diasian 


| ! a 
Whas been contended that the act ofeman-  “PUNS® - 
i pation is null and void, because the formali- p, nner. 
es directed by our law, for conferring free- 
mon slaves; have not been pursued; and 
. have been: eigen" to repeated ¢ decisions 


i. the en- 
sued the 


Ps ing questions in the cause arise, 
1 ascertaining the rights of the defendant; and 
he appellant, who is cited in warranty. 

)The first objection to the correctness of the 


ndgment appealed from, is, that Parker,, 


‘defendant, cannot recover of Hewlitt, 
Without showing that he is in the right of 
F Marranty of Wyer, to whom Hewlitt sold, and 
3 "that no proof has been made of that fact. 





East’n. District. 
January, 1826. 
DP 
wot 

f. m 
ag 
PARKER. 


CASES IN THE SUPREME COURT | 


~ The evidence on which the defendaiti 
in support of it, is contained ‘in a bill of { 
made by the attorney in fact of William Wi 
one of the partners in the house of Will Hie 
N. Wyer, merchants. a 
It is contended that this is insufficient,” 
one ve could not alienate*real : tate. 


longing ¥@ the firm » that the sa 


no greater effect than transferrin 
Which the vendor had i in it. 

This position: well: taken. 
was settled byt ri t 


estate, he igh fi ae the ‘a 


ranty against the vendor from ¥ hom 
purchased, and that this was dor 
stance before us in express terms. 

This would be perhaps correct, ine 
partnership was in existence at the time o} { 
sale; but it is admitted one of the tn 
was dead at the time the a ‘ 
made from the other to’ the defendant; ¢ 
consequently the partnership was dissolve 
as no stipulation has been proved to have er f 
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d' between them, which would take the East‘ District. 


e out af the ordinary rule. Civil Code, 400, 
an 
‘Considering it then as at a end, we think 
? ¢ power of the surviving partner to alienate 
fp property belonging to it, whether move- 
2 or immoveable, ceased with the dissolu- 
in; that the heirs of. the deceased became 
a owners of the common property; and 
at the utmost effect that can be given toa 
, fer, such as that before us, is to consider 
§ disposing of all the right which the ven- 
phad in the thing sold. Civil Code, 400, art. 
}; 11 Martin, 460; Vol. 1,370; Pothier, Con- 
at de Société, nos. 144 and 155. 
We therefore conclude, that only half the 
ight of warranty of W. & N. Wyer was trans- 
Brred to Parker, the defendant, and to that 
stent only has he a right to exercise it against 
Jewlitt their vendor. 
* tis however objected, that he cannot have 
| action for even that portion, because he 
rehased the slave pendente lite, with a know- 
edge of the suit, and that he is therefore the 
myer of a litigious right, to whom the law re- 
san action. 


ee 


a 
- 


Pin support of this position, we have beer 
in IV. N.S.) 27 


January 1826. 
PY 
SimM1ns, 
f. m. c. 
v8. 
PARKER. 
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East’n. District. referred to a law of the Pariidas, which: 


January 1826. 
PY 
Simm ns, 
f. m. c. 
vs. 
PARKER. 


clares the sale of a litigious right, null and ¢ 
no effect. We think this law repealed by the 
provision of the Civil Code, which declares 
that the person against whom a litigious right) 
transferred, may get discharged, by paying tf 
transferree the real price of the transfer, tog 
ther with interest from the date. It is yall 
this provision may well stand with the othey 
that it is only conferring, in addition to h 
right of pleading, the nullity, the further met 
of getting rid of the engagement by paying 
amount for which the transferree acquire i 
This reasoning is much too refined to authori 
its adoption by thecourt. Inour understandin 
the provision jn our code is not only differe 
from the Spanish law, but contrary to it." 
a clear recognition, by’ the leeiolatanal th 
the act is not null, for if it were null, it coul 
have no effect. But in declaring the mod 20 
payment by which the debtor may " dis 
charged, they admit that «tt has effect. nd 
any other idea the enactment was ee ob- 


ject. Lex neminem cogit ad vana. Part. 3; 


7, law 13 ; Civil Code, 368 and 131. a 
od now only remains to inquire, oe wha 
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if erent persons cited in warranty. The law East’n.Distriet, 
January 1826. 
“declares that the buyer when evicted, hasa wrw 
‘right to claim against the seller. Ist. The re- *"POn™® 
titution of the price. 2d. That of the fruits p,rcen, 
hen ‘he is obliged to return them to the 
wher who evicts him. 3d. The costs of the 
nits he has sustained ; and lastly, the dama- 
+ geshe has suffered above the price. It fur- 
| ther provides, that in case the thing sold has 
sen'in value, without’ the buyer having con- 
it uted thereto, the selleris bound to pay him 
“the amount of ‘said augmentation of value 
vabove the price of the sale.—Civil Code 354, 
fart. 54 and 57. 


aa In applying these principles to this case, our 
‘first enquiry is, in relation to the rights of 
the posessor who is evicted, against his ven- 
' According to the evidence, he paid $600 
- for the petitioner. There is no evidence the 


operty had increased in value at the time of 

» eviction, consequently he is entitled to reco- 

% ver that sum from the person, who sold to him. 

a *’ But he has not called in warranty his ven- 

P dor, but in virtue of the assignment made to 
him, the person from whom his vendor pur- 

chased; and he contends, he is entitled to 
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East’n. District, recover every thing from Hewlitt, that higy 
— vendor could ; that is the one half of $1000, 4 4 poin 


Sais, We think he has this right. The assigip 
Parven, ment of the warranty transferred all the rig i 
which the seller had init. He could hay 
recovered this sum, for the circumstance 
the object having fallen in value, does ng 
prevent the buyer recovering the price vai 
by him. Civil Code 354, art. 56. i 
The amount then which Parker should 
cover of Hewlitt, is one half of the right a 
W. & N. Wyer in a claim for $1000, that bein 
the portion which one of the partners oul 
‘legally transfer. ‘4 
To what extent Hewlitt can exercise f 
right of warranty against Holland, the appeh 
lant, is the remaining question; and the sole 
tion of it depends, on whether the inte a 
diate vendee can sue his vendors, befor 2 
the person to whom he, the vendee, sold, bi 
has brought an action and recovered. ti 1 


This subject received from us a partice ia 


examination in the case of Goodwin’s hetrs, V6. 
Chesneau. We there held the vendee’s rigt 
to sue on his warranty, was complete, the mo 
ment the person to whom he sold was evicted, 
We referto that case,and the authorities there 
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cited for the grounds of our decision on this East’n: District. 
January 1826, 


Pr—°~wy 
SIMMINS, 


bs 1 Itis therefore ordered, adjudged and de- ‘*™“ 
aes | “creed, that the judgment of the district court 4*="- 
‘ annulled, avoided and reversed; and it is 
_ 7% further ordered, adjudged and decreed, that 
a \j the plaintiff do recover of the defendant, and 
| _ that the said plaintiff enjoy his freedom in the 
; 4 me manner as if born free. And it is also 
dered, adjudged and decreed, that the de- 
= Parker do recover of Hewlitt, cited 
4 warranty, the sum of $500; and that Hew- 
do recover of J. H. Holland, the appel- 
ant, the sum of $1000 with costs in the court 


1 Ielow, the appellee paying those of appeal. 


ty 


~ Preston for the plaintiff, 8 for the de- 
fexdan : 











